Wayne State University
Law Faculty Research Publications

Law School

1-1-2006

Antitrust Modernization: Looking Backwards
Stephen Calkins
Wayne State University, calkins@wayne.edu

Recommended Citation
Stephen Calkins, Antitrust Modernization: Looking Backwards, 31 J. Corp. L. 421 (2006).
Available at: https://digitalcommons.wayne.edu/lawfrp/240

This Article is brought to you for free and open access by the Law School at DigitalCommons@WayneState. It has been accepted for inclusion in Law
Faculty Research Publications by an authorized administrator of DigitalCommons@WayneState.

Antitrust Modernization: Looking Backwards
Stephen Calkins*
I. THE ANTITRUST MODERNIZATION COMMISSION ..................................................... 422
II. PREV IOUS REPORTS ................................................................................................. 425
A. 1955 Attorney General'sReport .........................................................................
B. N eal and Stigler R eports.....................................................................................
1. N eal R ep ort....................................................................................................
2. Stigler R eport .................................................................................................
3. Reception and Influence ................................................................................
C . Shenefield Rep ort ...............................................................................................
1. Reception and Influence ................................................................................

425
433
433
436
436
440
44 1

III. O BSERVATION S ........................................................................................................
A. The 1955 Experience Cannot be Replicated.......................................................
B. The Challenge is Great.......................................................................................
C. Recom m endations...............................................................................................
1. Proceduraland Remedial Changes are Relatively Easy to Accomplish ........
2. Influencing Agencies ......................................................................................
3. B e P atient ......................................................................................................
4. It is Beneficial to be Aligned with the Government .......................................
5. It Helps to Have InfluentialAlumni ...............................................................
6. Engage in Some Public Relations Work ........................................................
7. D issents M atter..............................................................................................
8. Enjoy the Human Partof the Experience ......................................................

444

IV . C O N CLU SIO N ...........................................................................................................

45 1

444
445
447
447
448
44 8
449
449
450
450
451

Once again a national commission is attempting to address problems in antitrust law
and enforcement. At this writing, the Antitrust Modernization Commission (AMC) is
well underway. The AMC has identified 25 issues for study, and is receiving comments
and holding hearings. This brief Article looks backward at previous efforts to use
commissions to improve antitrust.1 It reviews those efforts, evaluates the results, and
provides some lessons (and cautions) for other modernizers.
* Professor of Law and Director of Graduate Studies, Wayne State University Law School. The author thanks
Peter Bissett, Anne Cottongim, and Adele Ice for research assistance. This Article was presented at the
Symposium on The Antitrust Enterprise: Principleand Execution, held on April 1, 2005 at the University of
Iowa College of Law.
1. It benefits from previous looks backward. See THEODORE PHILIP KOVALEFF, BUSINESS AND
GOVERNMENT DURING THE EISENHOWER ADMINISTRATION 17-49 (1980) (discussing previous attempts to
evaluate antitrust law); Albert A. Foer, Putting the Antitrust Modernization Commission into Perspective, 51
BUFF. L. REV. 1029, 1032-46 (2003) (same); Thomas E. Kauper, The Report of the Attorney General's National
Committee to Study the Antitrust Laws: A Retrospective, 100 MICH. L. REV. 1867 (2002) (same).
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ANTITRUST MODERNIZATION COMMISSION

The AMC was created by an unusual and unfortunate process: no legislative
hearings were held and no congressional committee considered the proposal and reported
on it. Instead, Representative F. James Sensenbrenner, Jr. (R-Wis.), Chairman of the
House Judiciary Committee, simply inserted his bill 2 into the then-pending Justice
4
3
Department Authorization Act (Act) and it became law.
The Act has established an unusual Commission. The Commission is composed of
twelve members, none of whom can be members of Congress, two appointed by each of
the top four Congressional leaders, and four appointed by the President-but at least two
of those must be from the opposing party and appointed "on the recommendation of the
leaders of Congress from that party."' 5 The President is to designate the chairperson, and
leaders of Congress from the opposite party the vice chairperson. 6 The legislation
assigned the AMC four duties:
(1) to examine whether the need exists to modernize the antitrust laws and to
identify and study related issues;
(2) to solicit views of all parties concerned with the operation of the antitrust
laws;
(3) to evaluate the advisability of proposals and current arrangements with

2. Antitrust Modernization Commission Act of 2001, H.R. 2325, 107th Cong. (co-sponsored by
Representatives Henry Hyde (R-111.) and Asa Hutchinson (R-Ark.)).
3. 21st Century Department of Justice Appropriations Authorization Act, Pub. L. No. 107-273, 116 Stat.
1758 (2002) [hereinafter Authorization Act].
4. Id. §§ 11051-60; see also Antitrust Modernization Comm'n, Antitrust Modernization Commission Act
(Nov. 2, 2002), http://www.amc.gov/pdf/statute/amcact.pdf (containing the statutory language).
5. Authorization Act, supra note 3, § 11054(a)(1) (explaining that the AMC is expected to be comprised
of antitrust experts and to be modeled on the National Bankruptcy Review Commission that Congress created in
the mid-1990s); Jaret Seiberg, Bill Callsfor Blue-Ribbon Antitrust Panel, DAILY DEAL, Feb. 16, 2001 (copy on
file with author, who thanks Cecile T. Kohrs for obtaining it).
6. Authorization Act, supra note 3, § 11054(b)(i). Commission appointments are as follows: Appointed
by the President: Deborah A. Garza (Rep.), Fried, Frank, Harris, Shriver & Jacobson LLP, Washington (chair);
Bobby R. Burchfield (Rep.), McDermott Will & Emery LLP, Washington (replacing Chairman Deborah P.
Majoras (Rep.), Jones Day, when she became chairman of the Federal Trade Commission) (An unusual rule
provided that a Commission member who moves from the government to the private sector, or vice versa, must
resign.); Dennis W. Carlton (Dem./Ind.), University of Chicago Graduate School of Business and Senior
Managing Director, Lexecon; and Sanford D. Litvack (Dem.), Hogan & Hartson, Los Angeles. Appointed by
the House: Donald G. Kempf, Jr. (Rep.), then Executive Vice President, General Counsel, Chief Legal Officer,
and Secretary for Morgan Stanley, New York City; John L. Warden (Rep.), Sullivan & Cromwell LLP, New
York City; John H. Shenefield (Dem.), Morgan Lewis, Washington; and Debra A. Valentine (Dem.), Vice
President, Secretary, and Associate General Counsel, United Technologies Corporation, Hartford, Connecticut.
Appointed by the Senate: Jonathan R. Yarowsky (Dem.), Patton Boggs LLP, Washington (vice-chair); W.
Stephen Cannon (Rep.), then Senior Vice President and General Counsel, Circuit City Stores, Inc., Richmond,
Virginia, now Constantine Cannon, Washington; Makan Delrahim (Rep.), then Staff Director and Chief
Counsel of the Senate Judiciary Committee, later Deputy Assistant Attorney General for International, Policy,
and Appellate Matters, Antitrust Division, Department of Justice, now Brownstein Hyatt & Farber, P.C.,
Washington; and Jonathan M. Jacobson (Dem.), then Akin, Gump, Strauss, Hauer & Feld LLP, New York, now
Wilson Sonsini Goodrich & Rosati, New York. The author thanks Andrew J. Heimert of the AMC for this
information. Mr. Heimert's information was supplemented by public record information.
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respect to any issues so identified; and
(4) to prepare and to submit to Congress and the President a report in
7
accordance with section 11058.
Without the benefit of formal legislative history, one can look only to the words of
the AMC's godfather, Chairman Sensenbrenner, to amplify this assignment. When he
introduced his bill he is reported as indicating that he hoped the AMC would address "the
interface between intellectual property law and antitrust law," the role of state attorneys
general, and "how antitrust enforcement should be modified in the global economy." 8 At
the first public meeting of the AMC, Chairman Sensenbrenner noted that the statute did
not "establish a highly detailed road map," and, as "the principal author of this
legislation," took the opportunity to identify six areas that "deserve[d] attention:" "First,
the antitrust laws must be calibrated to reflect the modem economy." 9 Second, "the
Commission should carefully examine whether the antitrust laws should be amended to
forcefully defend IP rights while promoting effective competition in this field."' 10 Third,
the AMC should look into the "discriminatory treatment" of American firms by foreign
antitrust regimes (he specifically noted GE-Honeywell and Microsoft)."I Fourth, state
antitrust enforcement, although "vital," may "adversely affect[]" interstate commerce
'
through application of "divergent and sometimes inconsistent antitrust standards. 12
Fifth, what Rep. Sensenbrenner saw as dilution or circumvention of the antitrust laws as
13
applied to regulated industries "is a troubling development" deserving of attention.
and nonmerger investigations at the
Sixth, "protracted delays" during civil merger
14
antitrust agencies "is also a source of concern."

7. Authorization Act, supra note 3, § 11053. The duties are very similar to, but not quite identical to,
those set forth in section 3 of House Bill 2325:
(1) to investigate and to study issues and problems relating to the modernization of the antitrust
laws,
(2) to solicit divergent views of all parties concerned with the operation of the antitrust laws,
(3) to evaluate the advisability of proposals and current arrangements with respect to such issues
and such problems, and
(4) to prepare and to submit to the Congress and the President a report in accordance with section
8.
H.R. 2325, § 3. Section 11058 (and section 8 of House Bill 2325) provide as follows: "No later than 3 years
after the first meeting of the Commission, the Commission shall submit to Congress and the President a report
containing a detailed statement of the findings and conclusions of the Commission, together with
recommendations for legislative or administrative action the Commission considers to be appropriate."
Authorization Act, supranote 3, § 11058; H.R. 2325, § 8.
8. House JudiciaryCommittee ChairmanProposes Panelto Revamp Antitrust Law, 80 Antitrust & Trade
Reg. Rep. (BNA) 614 (June 29, 2001).
9. Antitrust Modernization Comm'n, Public Meeting 5 (July 15, 2004) (remarks of Rep. Sensenbrenner),
http://www.amc.gov/pdf/meetings/transcript040715.pdf.
10. Id.at 5-6.
at 7.
11. Id.
12. Id.at 8.
at 8-9.
13. Id.
14. Antitrust Modernization Comm'n, Public Meeting 9 (July 15, 2004) (remarks of Rep. Sensenbrenner),
http://www.amc.gov/pdf/meetings/transcript0407l5.pdf.
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The AMC was not fast out of the gate. Although authorized on November 2, 2002,
delays in the appointment process prevented its first formal public meeting from
occurring before July 15, 2004.15 An October 20, 2004 meeting established eight
working groups to recommend issues for study. 16 After circulating working group
reports, the AMC met January 13, 2005 and selected from those reports twenty-nine
17
issues for study, to which it added a thirtieth issue raised by a submitted comment.
Although five issues were postponed or deferred for additional fact-finding or
development, 18 that left an amazingly ambitious twenty-five issues for study. Issues
range from extremely narrow (whether section 3 of the Robinson-Patman Act (providing
for criminal penalties) should be repealed) to profoundly sweeping (how the current
intellectual property regime affects competition and how responsibility for the
enforcement of antitrust laws in regulated industries should be divided between the
antitrust agencies and other regulatory agencies). 19
Having identified this impressive list of issues, the AMC formed ten working groups
to draft study plans 20 which were adopted at a meeting on May 9, 2005.21 The study
plans consisted of a series of questions for public comment and a list of proposed public
hearings. 22 Then, having taken thirteen months to begin functioning and to identify
specific questions on which to ask for public comment, on May 19 the AMC asked for
public comments on a series of questions to be submitted (depending on the issue) by
June 17, July 1, and July 15.23 On August 10, 2005, it asked for public comments on
criminal remedies to be submitted by September 30, 2005.24 Animated hearings were
15. See id. at 3.
16. The groups established were: Mergers, Acquisitions, and Joint Ventures (Garza, Leader and Kempf,
Assistant Leader); Civil Procedures and Remedies (Valentine, Leader and Litvak, Assistant Leader); Criminal
Procedures and Remedies (Shenefield, Leader and Jacobson, Assistant Leader); Immunities and Exemptions
(Yarowsky, Leader); Regulated Industries (Cannon, Leader and Yarowsky, Assistant Leader); Intellectual
Property (Carlton, Leader and Garza, Assistant Leader); International Antitrust (Delrahim, Leader); and Single
Firm Conduct (Jacobson, Leader and Garza, Assistant Leader). Antitrust Modernization Comm'n, Working
Group Assignments (Oct. 20, 2004), http://www.amc.gov/pdf/meetings/wgassignmentsoutline.pdf.
17. See Antitrust Modernization
Comm'n,
Issues Selected
for Study (Jan.
13,
2005),
http://www.amc.gov/pdf/meetings/study-issues.pdf.
18. The AMC disposed of two of these issues at its March 24, 2005, meeting, where, on the
recommendation of two ad hoc groups, it resolved not to undertake a separate study of the possible use of
"statutory or regulatory timetables for criminal and civil non-merger antitrust investigations" and not to embark
on "a comprehensive empirical study of the effectiveness of antitrust enforcement." Antitrust Modernization
Comm'n, Minutes of Meeting on March 24, 2005, http://www.amc.gov/pdf/meetings/minutes050324.pdf.
19. Id.
20. Memorandum from Andrew J. Heimert, Executive Director and General Counsel of the AMC, to All
Commissioners (Feb. 25, 2005), http://www.amc.gov/pdf/meetings/list-of studygroups-rev.pdf. Study groups
were: Enforcement Institutions, Merger Enforcement, Remedies, "New Economy" Issues, Robinson-Patman
Act, Exclusionary Conduct, Immunities and Exemptions, Regulated Industries, Criminal, and International. Id.
Study groups ranged in size from two AMC members (Criminal) to nine (Enforcement Institutions), with fully
six of the groups having sufficient members (seven) as to constitute a quorum of the whole body. See Antitrust
Modernization
Comm'n,
List
of
Study
Group
Participants,
http://www.amc.gov/pdf/meetings/study-group-participantsjlist.pdf (last visited Feb. 25, 2006).
21. See
Antitrust
Modernization
Comm'n,
Minutes
of
Meeting
on
May
9,
2005,
http://www.amc.gov/pdf/meetings/minutes050509.pdf.
22. Id.
23. Request for Public Comment, 70 Fed. Reg. 28,902 to 28,904 (May 19, 2005).
24. Request for Public Comment, 70 Fed. Reg. 46,474 (Aug. 10, 2005).
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held on June 27 (on indirect purchaser actions), July 28 (on Robinson-Patman and
remedies), and September 29 (on state action and exclusionary conduct). 25 Additional
hearings were scheduled for fall 2005.26 The AMC plans to prepare a draft report by
August 2006 that includes optional recommendations, and then use the fall to meet to
adopt findings and recommendations and finalize the report. After using the first three
months of 2007 for copy-editing, cite-checking, and printing, it plans to submit its report
on April 2, 2007, and terminate on May 2, 2007.27
II. PREVIOUS REPORTS

Counts of previous antitrust reports vary. For purposes of comparison, this review
will focus on four reports: the Report of the Attorney General's National Committee to
Study the Antitrust Laws (1955 Report), 28 the 1969 Report of the White House Task
Force on Antitrust Policy (Neal Report), 29 the Report of the Task Force on Productivity
and Competition (Stigler Report), 30 and the Report to the President and the Attorney
General of the National Commission for the Review of Antitrust Laws and Procedures
31
(Shenefield Report).
A. 1955 Attorney General'sReport
The landmark antitrust report is the 1955 Attorney General's Report. Although one
can debate the extent of the changes in substantive law that it caused, no one can deny
that it was a report of consequence. To this day, it is the best known antitrust report, far
and away the most cited, and serves as a model for many. 32
25. Antitrust
Modernization
Comm'n,
Hearings,
http://www.amc.gov/eommission-hearings/pdf/FallHearingsSchedule-public.pdf (last visited Feb. 25, 2006).
26. Id.
27. See
Antitrust
Modernization
Comm'n,
Timetable,
http://www.amc.gov/pdf/meetings/amc-timeline05O330.pdf (last visited Feb. 25, 2006).
28. REPORT OF THE U.S. ATTORNEY GENERAL'S NATIONAL COMMITTEE TO STUDY THE ANTITRUST LAWS
(1955) [hereinafter 1955 REPORT].
29. REPORT OF THE WHITE HOUSE TASK FORCE ON ANTITRUST POLICY, reprinted at 115 CONG. REC. 11,
13890 (May 27, 1969) [hereinafter NEAL REPORT]; 411 Antitrust & Trade Reg. Rep. (BNA) (Special Supp.

May 27, 1967); Phil C. Neal et al., Report of the White House Task Force on Antitrust Policy, ANTITRUST L. &
ECON. REV., 1968-69, at 11 (excerpts).
30. The report is reprinted at 115 CONG. REC. 12, 15933-15942 (June 16, 1969) [hereinafter STIGLER
REPORT]; see also George S. Stigler et al., Report of the Stigler Task Force on Productivity and Competition,
ANTITRUST L. & ECON. REV., 1969, at 13.
31. REPORT TO THE PRESIDENT AND THE ATTORNEY GENERAL OF THE NATIONAL COMMISSION FOR THE
REVIEW OF ANTITRUST LAWS AND PROCEDURES (1979) [hereinafter SHENEFIELD REPORT]. Modest attention
also will be paid to two specialized reports: REPORT OF THE ABA COMMISSION TO STUDY THE FEDERAL TRADE
COMMISSION (1969) [hereinafter KIRKPATRICK REPORT]; INT'L COMPETITION POLICY ADVISORY COMM.,
FINAL REPORT (Feb. 2000) [hereinafter ICPAC REPORT], http://www.usdoj.gov/atr/icpac/finalreport.htm.

Possible notable omissions include the multiple volumes published in 1941 by the Temporary National
Economic Committee. See Foer, supra note 1, at 1032-34.
32. See, e.g., Antitrust Modernization Comm'n, Transcript of AMC Meeting of Jan. 13, 2005 149,
http://www.amc.gov/pdf/meetings/transcript0501l3.pdf (remarks of John Shenefield) ("There are two kinds of
commissions, one that recommends a statutory fix, another kind that recommends or states what it perceives to
be the better view of the law, as, for instance, the 1955 Attorney General's Commission.") (recommending
following the latter model in part).
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The project was a major effort. Attorney General Herbert Brownell announced his
intention to form a national committee to conduct "a thoughtful and comprehensive study
of our antitrust laws." 33 President Eisenhower urged the group to "prepare the way for
modernizing and strengthening our laws." 34 In consultation with Co-Chairmen Stanley
N. Barnes, Assistant Attorney General for the Department of Justice (DOJ) Antitrust
Division, and S. Chesterfield Oppenheim, professor at the University of Michigan Law
School, the Attorney General appointed an all-star group of 64 antitrust attorneys, law
professors, economists, and four government officials. 35 The "primary qualifications for
membership" on the committee were "specialized knowledge and experience in the
antitrust field."' 36 The list was a veritable "who's who" of antitrust, 3 7 although critics
grumbled that the committee was "stacked" with defense lawyers. 38 Nine of its members,
plus one of its conferees, were former, current, or future chairs of the American Bar
Association (ABA) Section of Antitrust Law.
Fanfare accompanied the entire project. Co-chair Oppenheim reported on the
committee's progress in formal reports at the 1953 and 1954 annual meetings of the ABA
Antitrust Section. 39 His 1954 report recounted that after three days of deliberations at the
University of Michigan, some committee members had told him that "never in their entire
career had they experienced anything like the unique and dramatic scene at the
Committee meeting." 40 Egos were reportedly buried in the search for the common good:
"[W]e had the esprit de corps." 4 1 A consensus report was submitted on March 31, 1955,
which was 21 months after the Attorney General had announced the project. 42 The 1955
Report was greeted by the commendation of the ABA, 43 the awarding of two ABA

33. 1955 REPORT, supra note 28, at iv (Committee History and Operationsection).
34. Id.
35. Id. (stating that the government officials were, in addition to Assistant Attorney General Barnes, the
Secretary of Commerce, the Chair of the Federal Trade Commission, and the administrator of the Small
Business Administration). Two committee members who did not participate in the committee's deliberations
did not pass on the report. Committee members were assisted by fourteen "conferees." Id. at vii.
36. S.Chesterfield Oppenheim, Organizationof the Attorney General'sNational Committee to Study the
Antitrust Laws, 3 ANTITRUST L.J. 20, 23 (1953) [hereinafter Oppenheim, Organization].
37. Some notable names include law professors Carl W. Fulda (Texas), James A. Rahl (Northwestern),
Eugene V. Rostow (Yale), Louis B. Schwartz (Pennsylvania), Donald F. Turner (Harvard) (conferee), and
Professor S. Chesterfield Oppenheim (Michigan); economists Walter Adams, Morris A. Adelman, Alfred E.
Kahn, Sumner Slichter, and George J.Stigler; and practitioners H. Thomas Austern (managing partner of
Covington & Burling), Burke Marshall (Covington & Burling and later assistant attorney general and Yale law
professor) (conferee), Hammond E. Chaffetz (Kirkland & Ellis), Milton Handler (Kaye, Scholer, Fierman, Hays
& Handler) (also a Columbia professor and later winner of the DOJ's John Sherman award), Gilbert H.
Montague, Frederick M. Rowe (conferee), Whitney North Seymour (Simpson, Thacher & Bartlett), William
Simon (Howrey & Simon), John Paul Stevens (later Supreme Court Justice Stevens), and Jerrold G. Van Cise
(Cahill, Gordon, Reindel & Ohl). 1955 REPORT, supra note 28, at vii; see KOVALEFF, supra note 1, at 35-41
(providing a complete list).
38. KOVALEFF, supra note 1, at 21.
39. S.Chesterfield Oppenheim, Remarks, 5 ANTITRUST L.J. 28 (1954) [hereinafter Oppenheim, Remarks];
Oppenheim, Organization,supra note 36.
40. Oppenheim, Remarks, supra note 39, at 29.
41. Id.
42. 1955 REPORT, supra note 28, at iv, vi (Committee History and Operation section).
43. Meeting of the Council of the Section of Antitrust Law, Aug. 22, 1955, 7 ANTITRUST L.J. 10, 10-11
(1955) (describing the report as a "highly objective, thoroughly able, and exceedingly comprehensive analysis"
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44
Antitrust Section "Distinguished Service Awards" (presented by the Attorney General),
45
46
by multiple congressional hearings, by symposia in law reviews, and by a nine-paper
symposium at the annual meeting of the ABA Antitrust Section. 4 7 The Report's
publication was widely considered one of, if not the, most important antitrust
development of 1955.48
For all the attention accorded it, the committee largely ducked its assigned topic and
49
announced objective-the making of "an evaluation of our national antitrust policy."
Nor did it engage in empirical research. Instead, it "endeavored to weave as coherent a
pattern as possible in the light of the differences and seeming inconsistencies of the
legislative and judicial strands that make up our antitrust fabric." 50 In so doing, it hoped
to produce "more practical guides for business seeking to comply with the antitrust laws"
and for governmental enforcers. 5 1 As Professor Kauper has observed, the 1955 Report
"is more hombook than critique." 52 Indeed, committee member Eugene Rostow
"deplore[d] the failure of the Committee ... to provide clear-cut answers as to ways in
which the antitrust law needs modernizing and strengthening." 53 Perhaps because of the
objective tenor of the report, however, it was produced with remarkable harmony and
consensus. 54

and endorsing the "substance, although not necessarily in all instances the precise form of expression, of the
views, conclusions, and recommendations").
44. Id. at 11.
45. E.g., Hearings on Small Business to Consider the Report of the Attorney General's National
Committee to Study the Antitrust Laws Before the S. Select Comm., 84th Cong. (1955).
46. See, e.g., Symposium, 53 MICH. L. REv. 1033 (1955) (six articles that the editors hoped would "be a
useful guide to the contents of the Report and would serve as a point of departure for further discussion of the
committee's work").
47. Symposium on the Report of the Attorney General's National Committee to Study the Antitrust Laws, 7
ANTITRUST L.J. 14 (1955).

48. Thomas E. Sunderland, Developments in Antitrust During the Year Ending July 1955, 7 ANTITRUST
L.J. 170, 170 (1955), stated:
The most significant antitrust development in the past year was the publication on March
31, 1955 of the Report of the Attorney General's National Committee to Study the Antitrust Laws.
The Report is a concise but comprehensive restatement of the entire body of existing
antitrust law ....
[lI]t will doubtless serve as an indispensable tool for the lawyer, enforcement
official and businessman ....
The Report, which has encountered universal interest, makes relatively few legislative
proposals but contains many recommendations for coordinated but vigorous antitrust enforcement.
... While the Report's ultimate impact on the antitrust laws and their administration cannot yet be
foretold, the demonstrated interest on the part of the bar as well as antitrust enforcement officials
and the Congress indicates it will have a substantial impact on antitrust administration.
49. Oppenheim, Organization, supranote 36, at 21.
50.

1955 REPORT, supra note 28, at 4.

51. Id.
52. Kauper, supra note 1, at 1870.
53. 1955 REPORT, supra note 28, at 389 (concluding statement of partial dissent by Eugene V. Rostow).
54. Eugene V. Rostow (supported in part by Walter Adams) and Louis B. Schwartz (supported in part by
Walter Adams, J.M. Clark, Alfred E. Kahn, Eugene V. Rostow, and George Stigler) included statements of
general dissent. Other disagreements were noted at various specific points. "Apart from such registered
divergence, the Committee is in substantial agreement on the Report's basic analysis and conclusions." 1955
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Even a group-written hornbook has a point of view. Here, "the touchstone of the
Report [was] 'reasonableness.' 55 Indeed, Professor Kahn lamented, "It is possible to
find almost every section [of the Report] reasonable and moderate, only to discover at the
end that the whole leans-albeit only moderately and reasonably-heavily in one
direction." 56 Thus, the review of exclusive dealing decries "a mechanical application of
the law to practices not inherently detrimental to competition." 57 The per se rule is
recognized as applied to "[c]ertain practices," but that universe is limited, "at least where
the practice under review is at all ambiguous... it will be held price fixing [subject to the
'5 8
per se rule] only if found to be such in actual or probable effect."
The 1955 Report also included a few explicit calls for statutory changes or changes
in legal interpretation. It called, among other things, for repeal of the Miller-Tydings
amendment that immunized "fair trade" pricing, 59 broadening of the "services rendered"
exception to the Robinson-Patman Act's prohibition of brokerage, 60 repeal of section 3
of the Robinson-Patman Act (which provides for criminal punishment of price
discrimination), 6 1 and for partial limiting of the labor exemptions. 62 Without extensive
analysis, the committee made a series of procedural and penalty recommendations: to
authorize the Attorney General to issue Civil Investigative Demands to obtain
documents, 63 to double the original (1890) $5000 criminal fine for violating the Sherman
Act, 64 to make treble damages discretionary, 65 to establish a federal four-year statute of
limitations, 66 to authorize the United States to recover single damages, 67 and to remove a
recently-added provision that provided that failure to obey an FTC order could result in
penalties of up to $5000 per day. 68 It urged that intra-enterprise agreements be judged
only under the rule of reason; 69 that the Sherman Act be applied to agreements between
solely foreign finns "only where they are intended to, and actually do, result in
REPORT, supra note 28, at 5.

55. Kauper, supranote 1,at 1872.
56. 1955 REPORT, supra note 28, at 393 (quoting Kahn).
57. Id. at147.
58. Id.at 13.
59. Id. at154.
60. Id. at 188-93.
61. 1955 REPORT,supra note 28, at201.
62. Id. at 304-05.
63. Id. at346-47.
64. Id. at 352 ("Counting all these factors [that fines are not deductible, that litigation expenses are high,
and that 'the deterrent effect on a respected businessman of any criminal indictment cannot be ignored'], most
members believe that, to take some account for inflation, the present $5,000 ceiling should be increased to
$10,000."). Luis Schwartz blasted this timidity, asserting that $10,000 "is the lowest suggestion made by any
responsible person" and did not even account for inflation. Id.
65. 1955 REPORT, supra note 28, at 379 ("On balance, we favor vesting in the trial judge discretion to
impose double or treble damages .... [T]he trial court could then penalize the purposeful violator without
imposing the harsh penalty of multiple damages on innocent actors."). Again, Professor Schwartz dissented,
describing this as "a direct attack on private damage suits." Id. at 380.
66. Id. at 383.
67. Id. at 385.
68. 1955 REPORT, supra note 28, at 373 ("A $5,000 fine multiplied by each day of violation of a final
order can readily mount into totals ruinous to any but the most affluent offenders."). The Committee would
have retained a "$5,000 per violation" ceiling. Id.
69. Id. at 35.
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substantial anticompetitive effects on our foreign commerce;" 70 that agricultural
exemptions be interpreted narrowly; 7 1 and that the Robinson-Patman Act be interpreted
to include a serious competitive injury requirement, to reinvigorate the Act's costjustification, "changing conditions," and meeting-competition defenses, 72 to permit
legitimate functional discounts, 73 and to harmonize the brokerage and allowances and
services provisions with the rest of the Act 74 and the section 2(f) "buyer liability"
provision with broader antitrust policies. 75
No antitrust report has attracted more attention than this report, both upon
publication and thereafter. It has been cited in majority or dissenting opinions in 22
Supreme Court cases, 76 even as recently as 1993.77 Texaco Inc. v. Hasbrouck78 quoted at
length the report's discussion of functional discounts; Copperweld Corp. v. Independence
Tube Corp.79 relied on it extensively when abolishing the intra-enterprise conspiracy
doctrine; Jefferson ParishHospitalDistrictNo. 2 v. Hyde cited it for the proposition that
a vice of tying is that it can insulate inferior products from competition; 80 Falls City
Industries v. Vanco Beverage, Inc.8 1 relied upon it to hold that the meeting competition
defense applies whether challenged price discrimination is created by lowering or raising
a price; United States v. U.S. Gypsum Co. 82 gave substantial attention to it when the
Court concluded that criminal antitrust offenses require an element of intent; National
Society of ProfessionalEngineers v. United States83 relied on it to interpret the rule of
reason as considering only the impact on "competitive conditions;" FTC v. Borden Co.,84
agreeing with the committee majority that brand names should not be part of the "like
70. Id. at 76. In contrast, agreements involving U.S. firms could be illegal based solely on their effects,
regardless of intent. By a narrow vote, the committee decided not to call on the government work toward "an
international treaty or convention against restraints of trade and monopolistic practices." Id. at 98. Eugene
Rostow labeled this "the most serious single defect in our Report." Id. at 99.
As Kauper has noted, see Kauper, supra note 1,at 1888, those who think that the global economy is a
recent invention will be surprised to learn that the 1955 Report devoted 50 pages to it-more than it gave to
mergers (14), monopolization (20), horizontal restraints (30), or public and private antitrust administration or
enforcement (43).
71. 1955 REPORT, supra note 28, at 311-13.
72. Id. at 160-86.
73. Id. at 208-09.
74. Id. at 189-93. "[W]e deem reconciliation of Sections 2(d) and (e) with 'broader antitrust objectives'
still feasible through reinterpretation of the statute short of amendment, and do not propose congressional action
at this time." Id. at 193.
75. Id. at 196.
76. Search of Supreme Court files on LEXIS as well as a manual look up.
77. Brooke Group Ltd. v. Brown & Williamson Tobacco Corp., 509 U.S. 209, 252 n.14 (1993) (Stevens,
J.,dissenting).

78. 496 U.S. 543, 559-60 (1990).
79. 467 U.S. 752, 769 (1984).
80. 466 U.S. 2, 14 n.21 (1984).
81. 460 U.S. 428, 446 n. II(1983).
82. 438 U.S. 422, 439-40 (1978) (quoting both the report and the DOJ guidelines that had been supplied to
the committee); see also id. at 474 (Stevens, J.,
concurring in part and dissenting in part) (agreeing with the
Report as a matter of policy, but one the accomplishment of which is reserved to Congress). "In 1955 1
subscribed to the view that criminal enforcement of the Sherman Act is inappropriate unless the defendants
have deliberately violated the law. I adhere to that view today." Id. (citing the 1955 Report).
83. 435 U.S. 679, 690 n.16 (1978).
84. 383 U.S. 637, 645-46 (1966).
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grade and quality" determination for price discrimination law, quoted it as expressing
"precisely what Congress intended"; and United States v. E.I. Du Pont de Nemours &
Co.85 quoted the report's caution against excessive use of divestiture while upholding the
trial court's rejection of that remedy.
Unsurprisingly, the 1955 Report has also been cited regularly by lower courts,
including in more than 75 courts of appeals opinions and more than 80 district court
opinions.8 6 Examples include-and no attempt has been made to conduct a full
survey-the following: Mullis v. Arco Petroleum Corp.87 quoted it at length on the
importance of defining markets in monopoly cases; Texas Gulf Sulphur Co. v. JR.
Simplot Co. 88 also quoted it extensively in holding that certain sales were not sufficiently
comparable for Robinson-Patman purposes; Pacific Seafarers, Inc. v. Pacific Far East
Line, Inc. 89 relied upon it and a district court opinion that in turn relied on it to hold that
foreign "trade or commerce" was not limited to exports and imports; Callaway Mills Co.
v. FTC90 quoted the report at length to reject the FTC's narrow reading of the RobinsonPatman "meeting competition" defense; and Plymouth Dealers' Association of Northern
Californiav. United States91 relied on it to give a narrow reading to the Supreme Court's
cutting back on the per se rule in Board of Trade of Chicago v. United States. 92 Twenty
FTC decisions cite it. 9 3 Nor should it be surprising that the 1955 Report has been a
regular citation in antitrust briefs 94 and in the academic literature, where, using only the
LEXIS law review database (limited to 1981 or 1982 to present), one finds more than 100
95
articles citing it.
For all the attention given to the 1955 Report, did it make any difference? Professor
Kauper addressed this issue at length and concluded that the fanfare far exceeded the
consequences: "The Attorney General's Report had some influence, although not as
much as the Committee undoubtedly would have liked. . . . If Committee members
reviewed the antitrust world of 2002 they would be pleased, even though if candid they

85. 366 U.S. 316, 346 (1961).
86. Search in LEXIS trade database for "attorney general's national committee," conducted August 23,
2005.
87. 502 F.2d 290, 295 n.15 (7th Cir. 1974) (Stevens, J.).
88. 418 F.2d 793, 806-07 (9th Cir. 1969).
89. 404 F.2d 804, 815 (D.C. Cir. 1968) (also citing In re Grand Jury Investigation of Shipping Indus., 186
F. Supp. 298, 313 (D.D.C. 1960)).
90. 362 F.2d 435, 443 n.14 (5th Cir. 1966).
91. 279 F.2d 128, 131 n.4 & 133 (9th Cir. 1960) ("The [Attorney General's Report] points out that in
[ChicagoBoard of Trade] the Supreme Court concluded the rule had no effect on general market prices, nor on
the volume of grain coming to Chicago.").
92. 246 U.S. 231 (1918).
93. Search in LEXIS FTC decision database for "attorney general's national Committee" yielded 21
"hits," of which one was a report.
94. A search of the LEXIS U.S. Supreme Court Briefs database, which has briefs from January 1979
through the present, finds the Attorney General's Report cited in 24 briefs filed in ten different cases, including
three briefs filed in the past two years. The author consulted a set of Supreme Court briefs for earlier antitrust
cases, and it was much harder to find a case in which the report was not cited in one or more briefs than one in
which it was.
95. Search in LEXIS ALLREV database, supplemented by the LEXIS Antitrust Law Journal database, for
"attorney general's national committee." The former file begins in 1982, the latter in April 1981 (and includes
one 1981 article).
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would admit that their Report probably had little to do with it."'96 In particular, a report
that celebrated the rule of reason was followed by a period in which per se rules were
ascendant, and the judicial and administrative moderating of the Robinson-Patman Act
that the 1955 Report optimistically foresaw (and prescribed) did not occur.
That said, the 1955 Report does seem to have contributed to some important
changes. As Professor Kauper notes, Congress quickly followed its lead by enacting a
federal statute of limitations, by giving the United States the right to recover single
97
antitrust damages, and by giving the DOJ access to pre-complaint compulsory process.
In 1962, Congress importantly followed the committee's advice by giving the Antitrust
Division the authority to issue Civil Investigative Demands. 98 Also, the report's call for
an end to the immunity for resale price maintenance was heeded, although not until
twenty years later. 99 Outside of the legislative arena, no report read and cited as
frequently as this one is without influence. 100 Even the partial list included above
suggests a series of decisions that may have been influenced by the report. 10 1 Also, the
list ignores opinions in accord with 1955 Report recommendations but without
referencing the report itself. 10 2 Professor Kauper points to the trend in antitrust law
toward a per se rule and number-driven merger enforcement, and its failure to completely
reconcile the Robinson-Patman Act to the rest of antitrust, as evidence of the 1955
Report's lack of influence. 103 It is striking how frequently the report has been relied upon
in opinions later reversed 10 4 or in dissenting opinions. 105 Even if reports are cited only in
96. Kauper, supranote 1,at 1869, 1898.
97. Kauper, supra note 1, at 1875-76 (also noting that Congress increased the maximum criminal antitrust
fine-but to $50,000, not the $10,000 recommended by the 1955 Report).
98. Antitrust Civil Process Act, Pub. L. No. 87-664, § 3(a), 76 Stat. 548, 548 (1962) (codified at 15 U.S.C.
§§ 1311-1314).
99. Consumer Goods Pricing Act of 1975, Pub. L. No. 94-145, 89 Stat. 801; see 2 U.S.C.C.A.N. 1569
(legislative history).
100. More than fifteen years after its publication the 1955 Report remained required reading at the Antitrust
Division. KOVALEFF, supranote 1, at 34.
101. Professor Kauper's discussion of Texaco Inc. v. Hasbrouck, 496 U.S. 543 (1990), which extensively
quoted from the report, might suggest lack of influence because he writes that "[t]he Report was recognized, but
its analysis was found somewhat wanting." Kauper, supra note 1, at 1887. Yet Hasbrouck is an example of the
report's influence, not lack of it. The 1955 Report wrote ambiguously about the propriety of"a differential that
merely accords due recognition and reimbursement for actual marketing functions" without addressing how that
should be measured. 1955 REPORT, supra note 28, at 208. The Supreme Court, in an opinion by former
committee member Justice Stevens, faithfully followed the report's lead by holding ambiguously that legitimate
functional discounts are lawful. Stephen Calkins, The October 1989 Supreme Court Term and Antitrust: Power,
Access, and Legitimacy, 59 ANTITRUST L.J. 339, 369-71 (1991) ("legitimate" functional discounts are legal,
while "gratuitous" discounts are illegal).
102. See, e.g., Great At. & Pac. Tea Co. v. FTC, 440 U.S. 69 (1979) (stating that there is no buyer liability
for inducing price discrimination unless that discrimination is unlawful); cf 1955 REPORT, supra note 28, at
193-97 (urging courts to harmonize price discrimination law and the rest of antitrust law).
103. Ironically, critics of the report complain about its "distributive ideology" and lack of appreciation for
the importance of efficiencies. See Herbert Hovenkamp, Theodore P. Kovaleff Business and Government
During the Eisenhower Administration:A Study of the Antitrust Policy of the Antitrust Division of the Justice
Department, 33 HASTINGS L.J. 755, 761 (1982) (book review) (discussing the 1955 Report's call for "stricter
scrutiny of mergers" and its list of factors to be considered in merger analysis, which notably did not include
efficiencies); see also infra text at note 216 (explaining that the report may have slowed the evolution of
thinking about antitrust economics).
104. See, e.g., Sun Oil Co. v. FTC, 294 F.2d 465, 474 (5th Cir. 1961) (adopting a relatively expansive
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dissents, however, they can still have influence. Sometimes the results are prompt, such
as where the case is reversed on appeal; 106 other times it may be decades before the view
of the dissenter, and, indirectly, reports that may have influenced the dissenter, enjoy
partial or even complete triumph. Causation is terribly difficult to prove, but then, so is
the lack of influence of a frequently cited report.
One additional example that evidence of influence may be delayed is provided by
the Robinson-Patman Act. Even in the 2005-06 term, the Supreme Court has a RobinsonPatman Act case before it, and the petitioner is boldly relying on the report to argue that
the test of illegality should be the effect on competition, not a competitor. 107 The brief
notes Professor Kauper's observation that the Report made a "good try that did not gain
judicial acceptance," but responds that "[tihis Court . . . has never rejected the
committee's approach." 108 Perhaps the Report may yet prevail.
Beyond any direct influence on antitrust doctrine, the Attorney General's National
Committee played a critical role in making the ABA Section of Antitrust Law what it is
today. Ties between the committee and the Section were close right from the beginning,
since the committee included many leading members of the Section among its members,
regularly reported to the Section on its progress, and was saluted by the Section upon the
completion of its report. Then in 1966 the Section took upon itself the assignment of
updating the 1955 Report with an objective on developments since 1955.109 This volume,
which was a great success, was updated periodically until 1975 when the Section
published a free-standing book, Antitrust Law Developments, 10 that sought to state the
meeting competition defense to price discrimination charges), rev'd, 371 U.S. 505 (1963); Klor's, Inc. v.
Broadway-Hale Stores, Inc., 255 F.2d 214, 233 (9th Cir. 1958) (stating that a Sherman Act violation occurs
only where there is actual or likely public injury), rev'd, 359 U.S. 207 (1959).
105. See, e.g., Fortner Enters., Inc. v. U.S. Steel Corp., 394 U.S. 495, 512 (1969) (White, J., dissenting)
("There is general agreement in the cases and among commentators that the fundamental restraint against which
the tying proscription is meant to guard is the use of power over one product to attain power over another, or
otherwise to distort freedom of trade and competition in the second product.") (citing, among other authorities,
the 1955 Report); FTC v. Procter & Gamble Co., 386 U.S. 568, 590 n.8 (1967) (Harlan, J., dissenting) (stating
that in judging horizontal and vertical mergers substantially by numbers, "the Court has moved away from the
original recommendations in the Report," but for conglomerate cases the report's "caution to analyze in detail
seems particularly sound"); FTC v. Henry Broch & Co., 363 U.S. 166, 183 n.7 & 185 (1960) (Whittaker, J.,
dissenting) (discussing the importance of a robust cost justification defense).
106. See, e.g., Callaway Mills Co., 64 F.T.C. 732 (1964) (Elman, Comm'r, dissenting) (accepting the
meeting competition defense), rev'd, 362 F.2d 435, 443 n. 14 (5th Cir. 1966) (quoting the 1955 Report regarding
the "difficulty inherent in meeting the volume discounts of competitors under the meeting competition
defense"); Sunshine Biscuits, Inc., 59 F.T.C. 674 (1961) (Elman, Comm'r, dissenting) (quoting the 1955 Report
on importance of meeting competition defense to price discrimination), rev'd, 306 F.2d 48, 51 n.5 (7th Cir.
1962) (quoting the 1955 Report's narrow description of the Supreme Court's decision in StandardOil).
107. Brief of Petitioner at 36-37, Volvo Trucks N. Am., Inc. v. Reeder-Simco GMC, Inc., No. 04-905 (8th
Cir. May 20, 2005) ("Some fifty years ago ... a blue-ribbon committee appointed by the Attorney General of
the United States concluded that judicial decisions and the statutory language supported a requirement that
analysis of the statutory 'injury' center on the vigor of competition in the market rather than hardship to
individual businessmen.") (quoting the 1955 REPORT, supra note 28, at 164).
108. Id.
109. SECTION OF ANTITRUST LAW OF THE AM. BAR ASS'N, ANTITRUST DEVELOPMENTS 1955-1968: A
SUPPLEMENT

TO THE

REPORT OF THE ATTORNEY GENERAL'S

NATIONAL COMMITTEE

TO STUDY THE

ANTITRUST LAWS, MAR. 31, 1955 (1968). For the full story, see Stephen Calkins, The Organized Bar and
Antitrust: Change, Continuity and Influence, 14 LOY. CONSUMER L. REV. 393, 404-06 (2002).
110.

SECTION OF ANTITRUST LAW OF THE AM. BAR ASS'N, ANTITRUST LAW DEVELOPMENTS (1975).
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law objectively as of that date. This volume, too, was a great success, as have been
successor volumes (the sixth edition, plus a sibling work on consumer protection law, are
now in preparation). The books enjoy robust sales and frequent consultation, are a focus
of Section activity, provide substantial funding for the Section, and, indeed, have been
critical to the Section's current success. Without the Attorney General's Committee's
report, none of this might have happened.
B. Neal and StiglerReports
If the 1955 Report was one of the most public reports, successor modernization
reports known as the Neal Report and the Stigler Report were two of the most private.
President Lyndon Johnson secretly appointed the first group, led by University of
Chicago Dean Phil C. Neal, in December 1967 and requested a report by June 30, 1968,
in what was expected to be the summer of a reelection year. On March 31, 1968,
President Johnson announced that he would not run for reelection, but the group dutifully
submitted its report to President Johnson on July 5, 1968. This secret report became
public in spring 1969.111 By then, new President Nixon had already caused a group of
academics, confusingly also from the University of Chicago, to prepare a second report
on antitrust modernization, which was the Report of the Task Force on Productivity and
Competition, known as the Stigler Report. 112 The Nixon Administration never released
this report, but it was leaked in May 1969.113
Referring to the Stigler Report in an October 1969 speech, Chicago Professor Ken
Dam, a member of the task force, wrote, "Never have proposals to an administration been
so resoundingly rejected as the Stigler Report's recommendations on conglomeratesnever, that is, unless it was the proposals of the Johnson Administration's Task Force on
Antitrust Policy [the Neal Report], again largely the work of academics." 114 And, indeed,
neither report received a reception that in any way resembled that accorded to the 1955
Report.
1. Neal Report
The Neal Report was a much more academic report than its predecessor. Half of its
dozen members were law professors, 115 three were economists, 116 and three were
distinguished lawyers. 117 The project took only seven months and was conducted in

111.

See Louis M. Kohlmeier, Study of Conglomeratesfor Nixon Urges No Antitrust Suits to Block Their

Mergers, WALL ST. J., May 23, 1969, at 6 (DOJ released Neal Report May 21, 1969).
112. 115 CONG. REC. 12, 15933 (1969); see also 2 ANTITRUST L. & ECON. REv. (No. 3) 13 (1969).
113. See Kohlmeier, supra note 111, at 6; see also CHARLES R. GEISST, MONOPOLIES IN AMERICA: EMPIRE
BUILDERS AND THEIR ENEMIES FROM JAY GOULD To BILL GATES 240-41 (2000) (discussing Neal and Stigler

reports). Senator Herman Talmadge (D-Ga.) caused it to be printed in the CongressionalRecord.
114. Kenneth W. Dam, Corporate Takeovers and the Antitrust Laws, 39 ANTITRUST L.J. 196, 196 (1969).
115. Phil C. Neal, chairman; Willam F. Baxter, Stanford University; Robert H. Bork, Yale University; Carl
H. Fulda, University of Texas; William K. Jones, Columbia University; James A. Rahl, Northwestern
University (the only participant in both the 1955 Report and the Neal Report).
116. Paul W. MacAvoy, James W. McKie, and Lee E. Preston.
117. Dennis G. Lyons, Arnold & Porter; George D. Reycraft, Cadwalader, Wickersham & Taft; and
Richard E. Sherwood, O'Melveny and Myers. The staff director was S. Paul Posner.
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secrecy without "any significant new research." 118 The Task Force "made a number of
recommendations that [it] believe[d] would, if adopted, improve the effectiveness of the
antitrust laws." 119
Although the Neal Report is best known for its call for legislation to address a
perceived problem of concentration and oligopolies, 120 it offered up a series of
recommendations. The tone was completely unlike that of the 1955 Report: here, there
was no restating of existing law, but rather the report offered very precise, detailed
recommendations, usually through legislation, including the following.
Robinson-Patman Act: The Neal Report called for a "major overhaul" of the
12 1
Robinson-Patman Act "to make it consistent with the purposes of the antitrust laws."
It recommended the repeal of section 3 (criminal penalties) and also of sections 2(c), (d),
and (e) (brokerage, and allowances and services), with those practices being evaluated
only as more general discrimination. It recommended that the core of the Act be replaced
with new proposed language that would broaden and clarify the existing defenses to
discrimination (cost justification, meeting competition, and changing conditions) and
focus the test for illegal discrimination on "the effect on competition in the market as a
whole." 122 In particular, illegal discrimination could be shown only if (a) "the
discrimination is substantial in amount," and either "part of a pattern which
systematically favors larger competitors" or is pricing that "imminently threatens to
eliminate" a competitor important to the preservation of competition, or (b) if a
geographically limited firm is facing competition from a firm selling more widely that is
charging, in only parts of its sales area, a price that "is less than the reasonably
anticipated long-run average cost of serving those areas (including capital costs), and the
discrimination imminently threatens to eliminate" one or more competitors important to
competition. 123
Patent Laws: New legislation should require patent holders licensing one firm to
license all similar firms on equivalent terms, to require the public filing of patent licenses,
24
and to make unenforceable a patent that has not, in fact, been reasonably enforced. 1
Economic Information: The SEC, working with the antitrust agencies, should require
the public reporting of antitrust-useful information such as "the profitability of operations
125
in particular economic markets."
Premerger Notification: The Attorney General should be authorized to issue
regulations requiring notification up to 30 days prior to the effective date of a merger.
Additionally, government merger challenges should be subject to a statute of limitations

118. NEAL REPORT, supra note 29, at 13890.
119. Id.
120. See, e.g., PHILLIP AREEDA ET AL., ANTITRUST ANALYSIS
322 (6th ed. 2004) (summarizing and
quoting from this part of the Neal Report); RICHARD POSNER, ANTITRUST LAW: AN ECONOMIC PERSPECTIVE

(2d ed. 2001) (same).
121. NEAL REPORT, supra note 29, at 13895.
122. Id.
123. Id. at 13901. The task force considered using "some variation of marginal costs" but rejected this idea,
"despite its considerable appeal, because of the controversy it would assuredly arouse and the great confusion
that would attend its definition and application." Id.
124. Id. at 13895-96.
125. NEAL REPORT, supra note 29, at 13896.
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"such as ten years."' 126
decrees, should be limited
Length of Decrees: Antitrust decrees, including consent
27
to ten years, renewable for an additional ten-year period. 1
Income Tax Reform: The tax laws should be studied to see whether they provide an
unnecessary incentive to merge toward concentration, either through the merger and
reorganization provisions or because the tax code favors retaining earnings over paying
dividends. 128
Regulated Industries: There should be further study of the possibility that
29
competition can be substituted for regulation. 1
Fair Trade Law's antitrust exemption of resale price
Resale Price Maintenance:The
30
maintenance should be repealed. 1
For all those recommendations-many of which were eventually followed, whether
or not because of the Neal Report-the Neal Report is known for none of them. Instead,
it is known for the two statutes it proposed: the Concentrated Industries Act and the
Merger Act. The former would require the deconcentration of any "oligopoly industry"
(defined as four firms that consistently hold a 70% market share) by, among other things,
divestitures from "oligopoly firms" (defined as firms holding consistently more than 15%
of a market) until no firm's market share exceeds 12%. 131 The latter, directed at
conglomerate mergers, prohibited "large firms" (defined as $500 million in annual sales
or $250 million in assets) from acquiring any "leading firm" (defined as one of the four
leading firms, with at least a 10% share, in a market in which the top four firms enjoyed
32
more than 50% of sales). 1
The Neal Report was accompanied by a gentle dissent by Professor Paul MacAvoy
from the proposed Merger Act and by blistering dissents by Professor Robert Bork and
Richard Sherwood on a range of issues, including the two proposed merger acts and the
recommendation that licensing one firm requires licensing all. 133 In particular, Bork
126. Id.; see also id. at 13904 (model statute).
127. Id. at 13896, 13905.
128. Id. at 13896-97 ("Corporations and their stockholders are generally taxed separately, and stockholders
are not taxed on earnings which are retained rather than distributed as dividends. The effect of this provision
may be to channel investment funds through existing corporations rather than independent or new enterprises.").
129. NEAL REPORT, supra note 29, at 13897.

In the regulated sector of the economy, the bias of policy and its enforcement is overwhelmingly
against competition. This bias manifests itself in more permissive policies toward mergers and
exemption of mergers from antitrust standards; in restrictions on entry; and in regulation of
minimum rates for the protection of competitors and competing industries ....
Id.
130. Id. ("The case against resale price maintenance has been made so often and persuasively that we think
no further elaboration is necessary.").
131. Id. at 13897. The Task Force viewed a four-firm concentration of 70% as "a conservative figure, at the
upper end of the range in which direct action to reduce concentration would be justified." Id. at 13898.
132. NEAL REPORT, supra note 29, at 13899. The Task Force noted that its proposed Merger Act would
"add very little to existing law governing horizontal mergers, since section 7 has been interpreted to prohibit
any horizontal mergers which would significantly increase the market share of a firm which already has a
significant market share." Id.
133. Id. at 13905-07 (daily ed. May 27, 1969) (separate statements of Robert H. Bork, Paul W. MacAvoy,
and Richard E. Sherwood); see ROBERT H. BORK, THE ANTITRUST PARADOX: A POLICY AT WAR WITH ITSELF
(1978).
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argued, in a theme he would later develop in his path-breaking The Antitrust Paradox,
that when firms either grow in market share or achieve market share by merger and then
maintain that share over time, "there is a very strong prima facie case that the firms' sizes
are related to efficiency" and dismantling them would harm consumers. 134
2. Stigler Report
The Stigler Report was the anti-Neal Report. It also was prepared in secret, this time
principally by academics associated with the University of Chicago. 135 Whereas the Neal
Report expressed concern with conglomerate mergers, the Stigler Report counseled
strongly against challenging them. 136 The Stigler Report declined to endorse
deconcentration proposals, arguing that the "correlation between concentration and
profitability is weak."' 137 Instead, it called for deregulation, a substantial increase in
government antitrust penalties, adoption of a policy of limiting antitrust decrees to ten
years, repeal of the Expediting Act (which permitted appeals directly to the Supreme
Court) and of the Webb-Pomerene Act, and reform of the Robinson-Patman Act by
broadening the meeting competition and cost justification defenses and repealing sections
2(c) through (e). 138
3. Reception and Influence
The reception of the 1955 Report and the Neal and Stigler Reports could not have
been more different. These new reports were greeted with no resolutions of acclaim, no
symposia celebrating their releases, and no emphasis in reports on important antitrust
developments.139 Conglomerate mergers became a major focus of Congress, 140 to be
sure, but a congressional subcommittee denounced the Neal Report's recommendations
134. NEAL REPORT, supra note 29, at 13905; see William E. Kovacic, The Antitrust Paradox Revisited:
Robert Bork and the Transformation of Modern Antitrust Policy, 36 WAYNE L. REv. 1413, 1414 n.7 (1990)
(noting that the dissent "foreshadowed important themes" of the book).
135. In addition to Chairman George J. Stigler, the group included Ward S. Bowman, Jr., Ronald H. Coase,
Roger S. Cramton, Kenneth W. Dam, Raymond H. Mulford, Richard A. Posner, Peter 0. Steiner, and
Alexander L. Stott. The two nonacademics, Mulford and Stott, were president of Owens-Illinois Inc. and vicepresident of AT&T, respectively. Kohlmeier, supra note 11, at 6. They each filed an unimportant partial
dissent.
136. STIGLER REPORT, supra note 30, at 15936 ("We seriously doubt that the Antitrust Division should
embark upon an active program of challenging conglomerate enterprises on the basis of nebulous fears about
size and economic power.").
137. Id. at15935. The Report did not dismiss concern about concentration. It noted that it "appears to be
true that somewhere between five and ten effective rivals (i.e., a largest firm with a share of 1/3 to 1/5) are
usually enough to insure substantial elimination of the influence of concentration upon profitability," and it
called for "strict and unremitting scrutiny of the highly oligopolistic industries," arguing that the government
would have a "clear basis for proceeding" if ever "pricing is found after careful investigation to be non
competitive." Id.
138. Id. at 15937 (stating that although some members of the Task Force viewed Robinson-Patman reform
as an important goal, others, fearful that Congress might just "add even more restrictive provisions... wish[ed]
to leave it alone").
139. Bernie R. Burrus & Ralph Savarese, Developments in Antitrust Duringthe Past Year, 38 ANTITRUST
L.J. 323 (1969) (containing no reference to the Neal and Stigler Reports).
140. James F. Rill, Developments in Federal Antitrust Legislation, 39 ANTITRUST L.J. 746, 753-54 (1970)
(stating that Congress held 30 days of hearings on conglomerate mergers).
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for the Robinson-Patman Act. 14 1 The Neal Report was met with major criticism from
internal dissents (and then from the Stigler Report), and by the time the two reports
became public the Nixon Administration had already embarked on a conglomerate
merger campaign directly contrary to the Stigler Report's recommendations and notably
more aggressive than the Neal Report's recommendation. As was written when the
Stigler Report was leaked, the study "is thinner and less formal than most, but, like the
thus far, it hasn't made any perceptible impression on its
others that have been finished
142
intended beneficiaries."
The Neal Report has been cited in only three published court opinions. 143 One
district court explained why plaintiffs' reliance on the report's discussion of the
jurisdictional reach of the Robinson-Patman Act was unpersuasive. 144 One dissent from a
Texas Supreme Court opinion later withdrawn indirectly cited the Bork dissent for the
view that there are few barriers to entry. 145 Most poignantly, FTC Commissioner Philip
Elman cited both reports as having gone conspicuously unheeded when the FTC majority
46
voted for what he viewed as unmeritorious Robinson-Patman complaints. 1
The Stigler Report fared only a little better. It was cited in only three opinions
besides the Elman dissent, 147 but two of those cases were important rebuffs to the
48
campaign against conglomerate mergers that the report had sought to prevent. 1
The principle role of the two reports was through their part in a great national debate
about antitrust policy, especially with respect to conglomerate mergers. Both Professor
Bork and Richard A. Posner built upon their work on the reports (Bork dissenting from

141. Recent Case, Chroma Lighting v. GTE Products Corp., 111 F.3d 653 (9th Cir.), cert. denied, 118 S.
Ct. 357 (1997), 111 HARV. L. REV. 615, 620 n.51 (1997).
142. Kohlmeier, supra note 11l, at 6.
143. Search of LEXIS, Federal and State Trade Cases and Federal Trade Commission Decisions (Sept. 8,
2005) (search for "task force w/2 antitrust policy").
144. Zenith Radio Corp. v. Matsushita Elec. Indus. Co., 402 F. Supp. 244, 250 (E.D. Pa. 1975).
145. Caller-Times Pub. Co. v. Triad Commc'ns, Inc., No. C-9979, 1991 Tex. LEXIS 136, at *55 n.24 (Nov.
13, 1991) (Doggett, J., dissenting), withdrawn, 826 S.W.2d 576 (Tex. 1992).
146. In re Borman Food Stores, Inc., Docket 8789, 1972 FTC LEXIS 37, at *6-7 (Aug. 3, 1972) (Elman,
Comm'r, dissenting).
Instead of taking this opportunity to re-examine and reassess its administration of the RobinsonPatman Act, to reconsider the policy goals that it is attempting to implement, and to review the
success of its enforcement activities, undertakings that have recently been urged upon it by both
the Task Force on Antitrust Policy established by President Johnson and the similar body
convened by President Nixon, the Commission has mechanically and automatically ground out the
instant complaints.
Id. (citations omitted).
147. Search of LEXIS, Federal and State Trade Cases and Federal Trade Commission Decisions (Sept. 8,
2005) (search for "task force w/2 productivity and competition").
148. United States v. Int'l Tel. & Tel. Corp., 324 F. Supp. 19, 47 n.212 (D. Conn. 1970) (declining to
enjoin a conglomerate merger, relying in part on the report's conclusion that reciprocity is not a significant
problem); United States v. Nw. Indus., Inc., 301 F. Supp. 1066, 1094 (N.D. II1. 1969) (declining to enjoin
conglomerate merger, noting that defendant's economic experts agreed with Stigler Report's view that "too
little study has been made of the economic consequences of conglomerates to justify an opinion as to their value
or danger to the economy"). The third case was an FTC decision dismissing a potential competition challenge to
a merger, with the Stigler Report being cited for the importance of objective evidence that a firm really is a
potential competitor. Sterling Drug Inc., 80 F.T.C. 477, 589 n.10, 602 n.27 (1972).
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Neal, Posner joining in Stigler) to produce leading antitrust books. 149 Encouraged by the
Neal Report but drawing heavily on the earlier work of Kaysen and Turner, 150 the Senate
seriously considered deconcentration legislation. 15 1 This ferment in turn led to the
152
singularly influential 1974 Airlie House Conference on Industrial Concentration,
which encapsulated a shift to new ways of thinking about concentration. 153
Both the Neal and Stigler Reports have been cited with frequency in articles-the
former at least 63 times, the latter at least 25.154 The Neal Report has been cited regularly
for its role in the historic debate over deconcentration 155 and the Stigler Report has been
cited regularly for its setting forth of economics-oriented views. 156 Not surprisingly,
some articles cite the Neal and Stigler Reports as disagreeing on an issue. 157 A
remarkable number of articles canvas the critical observations both reports make about
158
the Robinson-Patman Act.

149. BORK, supra note 133; POSNER, supra note 120; Gregory J. Werden, The History of Antitrust Market
Delineation, 76 MARQ. L. REV. 123, 171-72 (1992) (explaining that Posner's book repeated the Stigler Report
attack on previous approaches to market definition and proposed a solution).
150. CARL KAYSEN & DONALD F. TURNER, ANTITRUST POLICY: AN ECONOMIC AND LEGAL ANALYSIS
(1959); see Kovacic, supra note 134, at 1414 n.7 (citing the influence of Kaysen and Turner).
151. See Harlan M. Blake, Legislative Proposals for Industrial Deconcentration, in INDUSTRIAL
CONCENTRATION: THE NEW LEARNING 340 (Harvey J. Goldschmid et al. eds., 1974); Note, The Industrial
Reorganization Act: An Antitrust Proposal to Restructure the American Economy, 73 COLUM. L. REV. 635
(1973).
152. Blake, supranote 151.
153. For earlier contributions to new thinking, see Yale Brozen, Bain's Concentration and Rates of Return
Revisited, 14 J.L. & ECON. 351 (1971) (arguing that concentration levels are explained by efficiency); Harold
Demsetz, Industry Structure, Market Rivalry, and PublicPolicy, 16 J.L. & ECON. 1 (1973).
154. Searches on Westlaw, "JLR" database, Mar. 7, 2006. For the Neal Report, I searched: "neal report"
"white house task force" /s antitrust. For the Stigler Report, I searched: ("stigler report") ("task force on
productivity and competition") ("report on productivity and competition"). For both searches, I omitted
citations to Practicing Law Institute Publications and citations not to reports.
155. See, e.g., William E. Kovacic, Failed Expectations: The Troubled Past and Uncertain Future of the
Sherman Act as a Tool for Deconcentration, 74 IOWA L. REV. 1105 (1989); Timothy J. Muris, Improving the
Economic Foundationsof Competition Policy, 12 GEO. MASON L. REV. 1, 4 (2003) ("In 1966, the view that
high levels of concentration inevitably degraded economic performance commanded considerable academic
support." (citing KAYSEN & TURNER, supra note 150)); Thomas A. Piraino, Jr., Regulating Oligopoly Conduct
Under the Antitrust Laws, 89 MINN. L. REV. 9, 44 n. 152 (2004); Frederick M. Rowe, The Decline of Antitrust
and Delusions of Models: The FaustianPact of Law and Economics, 72 GEO. L.J. 1511, 1538-39 (1984) (noting
that "as competition grew global, deconcentration appeared quixotic at home").
156. See Spencer Weber Waller, The Incoherence of Punishment in Antitrust, 78 CHI.-KENT L. REV. 207,
212 n.20 (2003) (putting punishment at forefront of antitrust goals); Werden, supra note 149, at 171 (citing the
Stigler Report as an early critic of the market definition in the 1968 guidelines); Gregory J. Werden, Market
Delineation and the Justice Department's Merger Guidelines, 1983 DUKE L.J. 514, 572 n.144 (1983)
(providing an example of criticism of 1968 merger guidelines).
157. See Louis B. Schwartz, The New Merger Guidelines: Guide to Governmental Discretion and Private
Counseling or Propagandafor Revision of the Antitrust Laws?, 71 CAL. L. REV. 575, 590 n.73 (1983)
(demonstrating differing views on whether vertical mergers are almost always benign); Gregory J. Werden,
Economic Evidence on the Existence of Collusion: Reconciling Antitrust Law with Oligopoly Theory, 71
ANTITRUST L.J. 719, 762 n.203 (2004) (sharing differing levels of concern about tacit collusion).
158. See Harvey M. Applebaum, Fundamentals of Buyer's Violation under Robinson-Patman Act, 39
ANTITRUST L.J. 869, 869 (1970) (noting the "recent recommendations for drastic revision of the Act by two
Presidential Task Forces") (citation omitted); Hugh C. Hansen, Robinson-Patman Law: A Review and Analysis,
51 FORDHAM L. REV. 1113, 1125 n.80, 1202, 1205-08, 1212 (1983) (including an extensive discussion of
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In the end, it is impossible to prove causation. Were the Neal Report (and the
reactions to it) and the Stigler Report just part of the tide of economic history, or did they
change its direction? William Kovacic has argued that the Neal Report "deeply
influenced the thinking of public enforcement officials and helped focus the energies of
the Justice Department and the FTC on developing large structural cases to achieve
deconcentration ends." 159 But if the Neal Report was important directly, what about its
indirect influence through triggering the Stigler Report and helping stimulate the
reaction? For that matter, was the increased economic sophistication, evidenced five
years after publication of the reports in GeneralDynamics Corp., 160 more a response to
16
academic criticism or more a result of judicial appointments? 1
It is noteworthy how many of the recommendations of the Neal and Stigler Reports
were eventually followed, one way or another. The Neal Report's call for predatory
pricing law to require proof of pricing below cost (average cost, although the Task Force
noted the "considerable appeal" of marginal cost), to deemphasize subjective intent, and
to reject Utah Pie Co. 162 found fervent champions six years later in Professors Phillip
Areeda and Donald Turner (who boldly endorsed a marginal cost/average variable cost
test) 163 and is now the law of the land. 164 The Antitrust Procedures and Penalties Act of
1974165 increased Sherman Act penalties and effectively repealed the expediting act,
both of which had been recommended by the Stigler Report. The Consumer Goods
Pricing Act of 1975 repealed the Miller-Tydings Act, 166 as had been recommended by
167
the Neal Report (as well as the 1955 Report). In 1976, the Hart-Scott-Rodino Act
made a reality of the Neal Report's dream of premerger notification. Thirteen years after

changes suggested by the two reports and also noting that the 1955 Report was critical); Paul H. LaRue,
Robinson-Patman Act in the Twenty-First Century: Will the Morton Salt Rule Be Retired?, 48 SMU L. REV.
1917, 1918 n.3 (1995) (citing the Neal Report, the Stigler Report, the DOJ Report, and the Shenefield Report as
calling for reform); Julian Chung, Note, The Robinson-Patman Act Sections 2(d) and 2(e): Promotional
Allowances and the Per Se Rule of Illegality, 16 CARDOZO L. REV. 1795, 1834-36 (1995) (providing extensive
review of recommendations of the two reports and the DOJ's critical report); R. Mark McCareins, Comment,
New Dimensions in the Robinson-Patman Act After Vanco Beverage, 1983 DUKE L.J. 1308, 1312 n.20 (citing
the Neal Report on the standard for proving causation).
159. Kovacic, supra note 155, at 1119; see also RUDOLPH J.R. PERITZ, COMPETITION POLICY IN AMERICA
233 (rev. ed. 1996) (suggesting the Report's influence on enforcement programs).
160. United States v. Gen. Dynamics Corp., 415 U.S. 486 (1974).
161. See Note, An Economic Analysis of the 1982 Justice Department Guidelinesfor Horizontal Mergers,
67 MINN. L. REV. 749, 762 (1983) ("In response to academic criticism, or perhaps as a result of a change in the
composition of the Court, the Burger Court markedly altered the evidentiary standard for proving a merger's
effect on performance."). Justice Stewart's 5-4 majority opinion in General Dynamics was joined by the four
newest members of the Court-Justices Rehnquist (1972), Powell (1972), Blackmun (1970), and Chief Justice
Burger (1969).
162. Utah Pie Co. v. Cont'l Baking Co., 386 U.S. 685 (1967); see NEAL REPORT, supra note 29; see also
Task Force, supra note 29, at 13901.
163. Phillip Areeda & Donald F. Turner, Predatory Pricing and Related Practices under Section 2 of the
Sherman Act, 88 HARV. L. REV. 697 (1975) (not explicitly relying on the Neal Report).
164. Brooke Group Ltd. v. Brown & Williamson Tobacco Corp., 509 U.S. 209 (1993).
165. Pub. L. No. 93-528, 88 Stat. 1706 (1974); see H.R. REP. No. 93-1463 (1974), reprinted in 1974
U.S.C.C.A.N. 6535 (legislative history).
166. Pub. L. No. 94-145, 89 Stat. 801.
167. Hart-Scott-Rodino Antitrust Improvements Act of 1976, Pub. L. No. 94-435, 90 Stat. 1383 (codified
as amended at 15 U.S.C. § 18A (2005)).
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the Stigler Report recommended vacating old antitrust decrees and limiting the length of
new ones, the Antitrust Division (under Bill Baxter) launched a program to follow this
advice. 168 The FTC later formally limited most of its decrees to 20 years, 169 which was
longer than suggested by the Stigler Report but otherwise consistent with its central
insight. Even the Neal Report's fretting about the double taxation of corporate dividends,
and the resultant artificial incentive for corporate growth, 170 has finally been addressed
by the recent slashing of the tax rate on dividends. More generally, the country eventually
moved into an era of deregulation, as had been recommended by the Neal and Stigler
Reports and their successor, the Shenefield Report.
C. Shenefield Report
If the 1955 Report was a highly publicized mass effort by experts to address
virtually all of antitrust, and the Neal and Stigler Reports were secret projects involving a
small cadre of largely academic experts with unconstrained mandates, the Shenefield
Commission tried yet a different model, with 22 members (revised from the original 15),
half of whom were elected members of Congress, and theoretically with a focused
assignment. 171 President Carter, who created the commission, appointed its members,
assigned his assistant attorney general to chair it, and staffed it with Antitrust Division
employees. President Carter instructed the commission "to study and make
recommendations" on two subjects: "(1) [the] [r]evision of procedural and substantive
rules of law needed to expedite the resolution of complex antitrust cases and [the]
development of proposals for making the remedies available in such cases more
effective," and "(2) the desirability of retaining various exemptions and immunities from
the antitrust laws." 172 The Commission was directed to complete its work in six months.
The tone of the Shenefield Report is very different from that of the 1955 Report, and
the Neal and Stigler Reports. The Shenefield Report, noting that it had been tasked with
addressing "the unreasonable protraction of some complex antitrust cases,"'173 made a
host of procedural suggestions, including early and active judicial management, effective
use of time limits, control of discovery, steps to narrow issues, and appropriate use of

168. Edwin M. Zimmerman, New Directions in Department of Justice Enforcement Policy: The Antitrust
Division's Decree Review and PrivateLitigation Programs,51 ANTITRUST L.J. 105 (1982).
169. Press Release, FTC, FTC Extends 20-Year Sunset Policy to Cover Both Consumer Protection and
Competition Orders (Aug. 9, 1995), available at http://www.ftc.gov/opa/l995/08/sunset.htm.
170. NEAL REPORT, supra note 29, at 13896-97.
171. Senate members: Senators Edward M. Kennedy (D-Mass.), Jacob K. Javits (R-N.Y.), Howard M.
Metzenbaum (D-Ohio), Robert Morgan (D-N.C.), and Orrin G. Hatch (R-Utah); House members:
Representatives Peter W. Rodino (D-N.J.), Barbara C. Jordan (D-Tex.), Robert McClory (R-Ill.), John F.
Seiberling (D-Ohio), and Charles E. Wiggins (R-Col.); regulatory agency representatives Michael A. Pertschuk
(FTC chair) and Alfred E. Kahn (Civil Aeronautics Board chair); Judge C. Clyde Atkins; West Virginia
Attorney General Chauncey H. Browning, Jr.; private practitioners Maxwell M. Blecher, John lzard (a former
chair of the ABA Antitrust Section), James M. Nicholson, Craig Spangenberg, Gordon B. Spivack; and law
school professors Eleanor M. Fox (NYU) and Lawrence A. Sullivan (then Berkeley). See SHENEFIELD REPORT,
supra note 31, app. A.
172. Exec. Order No. 12,022, 42 Fed. Reg. 61,441 (Dec. 1, 1977). The first topic had seven subparts,
including simplifying the standards for proving attempted monopolization.
173. SHENEFIELD REPORT, supra note 31, at 324.
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sanctions. 17 4 Twenty-four recommendations addressed such topics. An additional eight
recommendations were targeted to improving structural and preliminary relief, and two
controversial recommendations addressed monopolization and attempted monopolization
standards. The remaining 20 recommendations, which concerned immunities and
economic regulation, helped set forth a hymn for deregulation.
The most controversial recommendations addressed monopolization and attempted
monopolization and preliminary injunctions. First, the Report recommended that courts
and/or Congress should ease the requirement of what is needed to prove attempted
monopolization, both by relaxing the required proof of a dangerous probability of success
and by clarifying that plaintiffs in predatory pricing cases need not prove pricing below
marginal or average variable cost. The Report recommended that courts should
175
accomplish this on their own but also proposed a statutory change to effect it.
Second, the commission majority concluded that wrongful conduct can be presumed
from persistent monopoly power, so congressional hearings should "promptly undertake
hearings" to seriously consider adopting some form of no-conduct monopolization
provision. 176
Third, the Shenefield Report recommended that the standard for obtaining a
preliminary injunction be relaxed, such that a court should enjoin a merger either upon a
showing of probable success or "when significant, substantial and difficult issues of law
177
are raised by the impending merger."
This time the entire report-writing enterprise was held up to public scrutiny and
included lengthy public hearings. The Shenefield Report was formally published as freestanding volumes and then again in the FederalRules Decisions.178 The ABA Antitrust
Section devoted much of its annual spring meeting to digesting and evaluating the
Shenefield Report. 1 79 Congress, which supplied ten commission members, certainly
knew about the commission's work.
1. Reception and Influence
The reception given the Shenefield Report's recommendations varied greatly. The
large number of recommendations directed to judicial management were widely viewed
174. SHENEFIELD REPORT, supranote 31, at i-xiii (summarizing the commission's recommendations).
175.

The statutory change would add the following proviso to section 2 of the Sherman Act:

Provided that, in determining whether a person has attempted to monopolize . . . (1) a dangerous
risk of monopoly shall be held to exist upon a showing that the conduct ...significantly threatens
competition in any relevant market, as determined after an evaluation of the defendant's intent, the
defendant's present or probable market power, and the anticompetitive potential of the conduct
undertaken; and (2) the fact that a defendant's prices were not below either average variable cost
or marginal cost shall not be controlling, but may properly be considered, in assessing the
defendant's intent and the conduct at issue.
SHENEFIELD REPORT, supra note 31, at 166.

176. Id. at 162.
177. Id. at 127.
178. 80 F.R.D. 509 (1979).
179. See Proposed IncreasedJudicial Pretrialand Trial Management: Can it Work?, 48 ANTITRUST L.J.

471 (1979) (presenting the remarks of nine different speakers plus three government commission members at
the 27th Annual Spring Meeting of the American Bar Association's Section of Antitrust Law); see also 48
ANTITRUST L.J. 1017, 1017-1215 (devoting its fourth issue to commission staff papers).
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as sound, if unexciting. 180 The setting forth, with substantial documented support, of the
importance of deregulation and the costs imposed by many specific exemptions, was
given high marks in the antitrust community, if not by those benefiting from the
exemptions. 18 1 But the recommendations directed to substantive antitrust law were
controversial from the beginning. 182 Nine commissioners issued separate statements on
these issues, and another three concurred in one or more of these statements; six of the
183
statements and all three of the concurrences expressed reservations.
The Shenefield Report's most immediate consequence was passage of the Antitrust
Procedural Improvements Act of 1980, which authorized the Antitrust Division to obtain
the product of discovery in other litigation, increased potential sanctions for attorney
delay, authorized prejudgment interest especially in response to delay, encouraged wider
application of collateral estoppel, slightly expanded the jurisdictional reach of the
antimerger law, and authorized the DOJ to use agents in connection with antitrust
enforcement. 184 Although these various suggestions did not arise in novel form solely
from the report-the ideas were far from entirely new-it is fair to say that this Act was
the direct result of the Shenefield Report. 185 None of the Act's changes were earthshattering, but even small improvements are improvements.
More generally, the Shenefield Report was part of a period of widespread worrying
about and attempting to address problems of complex litigation, especially, but not
exclusively, in antitrust. 186 The report became part of the standard literature calling for
active judicial management. 187 In 1983, when the Federal Rules of Civil Procedure were
180. See, e.g., David L. Foster, Changing Substantive Rules for ProceduralReasons: Is This Wise?, 48
ANTITRUST L.J. 511 (1979).
Their procedural recommendations, while perhaps disappointing to many because they are
measured and depart little from the conventional wisdom, are nonetheless important because the
Commission assessed with great thoroughness, and did not adopt, such possible recommendations
as creation of a specialized judiciary for antitrust cases and encouragement of even broader
reliance upon magistrates.
Id. (citations omitted).
181. See, e.g., Ernest Gellhom, The Commission's Deregulatory Philosophy, 48 ANTITRUST L.J. 541
(1979). Three commissioners (with one concurrence) issued separate statements disagreeing with the
commission position on an exemption. See SHENEFIELD REPORT, supra note 31, at 349 (McCarran-Ferguson)
(separate views of Commissioner Hatch); id. at 385 (Webb-Pomerene) (separate views of Commissioner Javits);
id. at 403 (McCarran-Ferguson) (separate views of Commissioner McClory).
182. Foster, supra note 180, at 511.
183. See SHENEFIELD REPORT, supra note 31, at 333 (including the separate statements); see also id. at
nn.42 & 43 (sharing the views of Mr. Spivack).
184. Antitrust Procedural Improvement Act of 1980, Pub. L. No. 96-349, § 2, 94 Stat. 1154, 1154-58; see
H.R. REP. No. 96-870 (1980), reprintedin 1980 U.S.C.C.A.N. 1671 (legislative history).
185. See, e.g., Howard Metzenbaum, Report from the United States Senate, 50 ANTITRUST L.J. 133, 135
(1981); George Cochran, The Reality of "A Last Victim " and Abuse of the SanctioningPower, 37 LoY. L.A. L.
REV. 691, 720-24 (2004).
186. See, e.g., Symposium on LitigationManagement, 53 U. CHI. L. REV. 305 (1986).
187. See, e.g., Penthouse Int'l, Ltd. v. Playboy Enters., Inc., 663 F.2d 371, 392 n.10 (2d Cir. 1981) (stating
the importance of sanctions for discovery abuse); E. Donald Elliott, ManagerialJudging and the Evolution of
Procedure, 53 U. CHI. L. REV. 306, 314 n.31 (1986) (stating the importance of setting time limits). The
Shenefield Report has been cited in at least 87 articles, most commonly about issues of litigation delay and
judicial management. Search on Westlaw, "JLR" database, Mar. 7, 2006: ("shenefield report") ("national
commission for the review of antitrust laws"). I omitted citations to Practicing Law Institute and ALI-ABA
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amended to further this goal, the Advisory Committee Notes included several citations to
the Report. 188 Although the report has been cited in 21 judicial opinions, 189 almost a
dozen of these concerned trial management issues, including the use of summary
judgment. 190 Five of those citations were by Judge Greene in the AT&T litigation.191
Mr. Shenefield has explained that "[n]ot long after the Commission concluded its work
on trying complicated sec[tion] 2 cases, Judge Greene requested copies of all materials
and transcripts dealing with the topic. His efficient handling of the case through
192
settlement was the result."
The massive effort to address antitrust exemptions yielded few direct results. The
U.S. Shipping Act of 1984 lessened the harm caused by exempting that sector of the
economy, 193 but although the report may have provided background it does not appear to
have played a leading role. 194 The Shenefield Report helped focus critical attention on
the insurance and other exemptions, 195 but none of the highlighted exemptions have been
repealed. To the contrary, the number of antitrust exemptions has flourished. The AMC
96
identified 31 statutory exemptions and is not sure that its count is complete. 1
Also unsuccessful was the Shenefield Report's principal venture into substantive
law-its call for less weight to be given to pricing below marginal or average variable
costs, for Congress to amend the Sherman Act to soften the requirement of proving
dangerous probability of success in attempting to monopolize, and for Congress to
consider adopting a no-conduct monopolization rule. Two courts cited the report's
position on the showing plaintiffs must make in predatory pricing cases, 197 but the
Supreme Court held that predatory pricing plaintiffs must show pricing below some

publications and citations not to the report.
188. FED. R. Civ. P. 16 advisory committee's note (citing the Shenefield Report on the need for change, for
time limits, and for firmer judicial control).
189. Search "commission for the review of antitrust laws" in LEXIS Federal & State Cases, Combined
database (Oct. 2, 2005).
190. See, e.g., Zenith Radio Corp. v. Matsushita Elec. Indus. Co., 513 F. Supp. 1100, 1141 (E.D. Pa. 1981)
(quoting report on appropriateness of summary judgment in antitrust cases).
191. See, e.g., United States v. Am. Tel. & Tel. Co., 88 F.R.D. 47, 49-50 (D.D.C. 1980) (partially denying
government request for delay, court extensively cited report, which it noted was named after the then associate
attorney general); United States v. Am. Tel. & Tel. Co., 83 F.R.D. 323, 326-27 (D.D.C. 1979) (extensively
quoting on problem and source of delay).
192. E-mail from John Shenefield to Stephen Calkins, Professor of Law, Wayne State University Law
School (Mar. 21, 2005) (on file with author).
193. See Andrew M. Danas, Deregulationof the Liner Conference System: The Creation of Countervailing
Power in Shippers as a Means to Control Oligopoly Market Power, 6 Nw. J. INT'L L. & Bus. 373 (1984)
(discussing opponents' concerns of council antitrust exemptions); Nancy Ruth Fox, Some Effects of the U.S.
Shipping Act of 1984 on Ocean Liner Shipping Conferences, 26 J. MAR. L. & COM. 531 (1995) (analyzing the
reforms of the 1916 Shipping Act).
194. 1984 U.S.C.C.A.N. 167 (legislative history).
195. Jonathan R. Macey & Geoffrey P. Miller, The McCarran-FergusonAct of 1945: Reconceiving the
Federal Role in Insurance Regulation, 68 N.Y.U. L. REV. 13, 16 n. 12 ("The current movement to change the
antitrust exemption can be dated from the Report.").
196. Memorandum from Immunities and Exemptions Study Group to All Commissioners (May 6, 2005),
availableat http://www.amc.gov/pdf/meetings/ImmunitiesExemptionsStudyPan.pdf.
197. Transamerica Computer Co. v. Int'l Bus. Machs. (IBM) Corp., 698 F.2d 1377, 1387 n.15 (9th Cir.
1983) (prices above average total costs should not be legal per se); Richter Concrete Corp. v. Hilltop Basic Res.,
Inc., 547 F. Supp. 893, 909 n.9 (S.D. Ohio 1981).
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measure of cost, 198 and that measure is almost surely marginal or average variable
cost. 19 9 The Supreme Court also squarely (and unanimously) held that attempted
monopolization requires proof of a dangerous probability of success-without discussing
the Shenefield Report. 200 The call for no-conduct monopolization never gained
significant traction. 20 1 In 1980, Ronald Reagan won election over Jimmy Carter, but
even had Carter been reelected, this part of the report's recommendations was unlikely to
be accepted. 202
III. OBSERVATIONS

Review of the experience with the reports described above, plus a glance or two at
some other antitrust reports, yields three basic observations of relevance for the AMC: (1)
one cannot replicate the 1955 experience; (2) the challenge facing any antitrust
commission is truly great; and (3) experience does suggest some specific advice. Each
point is discussed in turn below.
A. The 1955 Experience Cannot be Replicated
The 1955 experience was unique. In 1955, there was no antitrust hornbook, no
nutshell, no Areeda-Hovenkamp treatise, no Antitrust Law Developments. A year after
the 1955 Report was presented, the Supreme Court cited it four times (once by the
dissent) in Du Pont,20 3 and for the next fifteen years decisions citing the report were
issued almost annually. The 1955 Report became a standard citation for litigants and
judges alike. In contrast, the Neal, Stigler, and Shenefield Reports never received even a
single Supreme Court citation. This can be explained in part by the different nature of the
reports: black letter law was emphasized only in the 1955 Report. Also, only the 1955
Report achieved widespread acclaim and consensus support. Beyond that, however, is the
reality that the 1955 Report could play a special role because no one else was playing that
role. That is no longer true.
More generally, courts are reluctant to follow a report that does not set out what
purports to be established law. In our legal system, lower courts are supposed to apply the
law as established by Congress and higher courts-not the views of this or that blue
ribbon commission. Even the Supreme Court is supposed to apply statutes as written and
follow precedent, including precedent that might displease some experts. 204 For example,
198. Brooke Group Ltd. v. Brown & Williamson Tobacco Corp., 509 U.S. 209 (1993).
199. See, e.g., Steams Airport Equip. Co. v. FMC Corp., 170 F.3d 518, 532 (5th Cir. 1999).
200. Spectrum Sports, Inc. v. McQuillan, 506 U.S. 447 (1993).
201. See, e.g., Robert Pitofsky, Comment, Antitrust in the Next 100 Years, 75 CAL. L. REV. 817, 829 (1987)
(leading Democrat antitrust expert expressing doubt that such deconcentration proposals "will be seriously
advanced in the foreseeable future, regardless of election results"),
202. Cf. William E. Kovacic, The Modern Evolution of U.S. Competition Policy Enforcement Norms, 71
ANTITRUST L.J. 377, 458 (2003) (stating that the intellectual evolution and appreciation of the challenges of
"big cases" changed the focus of government antitrust enforcement).
203. United States v. E.I. Du Pont de Nemours & Co., 351 U.S. 377 (1956).
204. There are exceptions, to be sure, and on those rare occasions when the Court breaks with precedent it
may well note widespread disagreement with previous teaching. See State Oil Co. v. Khan, 522 U.S. 3, 4 (1997)
(noting that previous precedent had been widely criticized); Cont'l T.V., Inc. v. GTE Sylvania, Inc., 433 U.S.
36, 48 (1977) (same).
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one of the first Supreme Court cases to cite the 1955 Report noted that the Report had
expressed hope that "interpretive reform" would lead to wider application of a cost
justification defense in price discrimination cases. But this was noted as part of a decision
not to follow that advice, in part because "this Court is not in a position to review the
economic wisdom of Congress." 20 5 A year later, the Court noted that another of its price
discrimination decisions had been criticized (by, among other authorities, the 1955
2
Report), but also noted that it had been followed-and the Court continued to do so. 06
Where a report calls on courts to depart from current law, it risks causing those same
courts to recognize and adhere to that existing law.
Why not follow the 1955 Report's lead and state black letter law, as at least one
commission member has suggested? 20 7 Because that would be silly and would appear to
be a transparent attempt to subtly influence courts. Nor would it respond to the
assignment Congress gave to the AMC. Antitrust law already boasts ample secondary
sources through publications that are more authoritative than any AMC report would be
and that will be kept current in the normal course of publishing.
B. The Challenge is Great
The AMC's assignment is not easy. Any review of past efforts shows that it is hard
to accomplish anything uniformly regarded as a success. Even the celebrated 1955
Report, for all the attention it drew, did not accomplish nearly as much as its authors
20 8
would have liked.
One challenge is that a single goal can be accomplished by very different means. For
instance, both the Neal and the Shenefield Reports stressed the importance of practical
judiciability. The Neal Report recommended what are now viewed as draconian statutes
because the task force's members "believe[d] that carefully drawn rules yield results
superior to highly general admonitions to weigh all relevant factors." 20 9 They shared this
view because "it is virtually impossible to gather all the data relevant to any particular
'2 10
case, and even the best of judges could not properly take account of all such data."
Similarly, the Shenefield Commission supported efforts to adopt a no-conduct monopoly
law in part because "much essentially irrelevant evidence introduced into monopolization
proceedings as a result of the conduct requirement tends to protract litigation and distort
relief priorities." 2 11 On the other hand, the Stigler Report also emphasized the goals of
clarity and administrability, but advanced very different means to achieve those goals:
merger guidelines making large numbers of mergers automatically lawful, the ending of
the campaign against conglomerate mergers, and the limiting of antitrust enforcement to
issues of competition. 2 12 How one accomplishes a goal can be every bit as important as
the goal itself.
With modernization reports, as with so many other things, timing is everything.
205.
206.
207.
208.
209.
210.
211.

FTC v. Simplicity Pattern Co., 360 U.S. 55, 67 (1959).
FTC v. Henry Broch & Co., 363 U.S. 166, 173 (1960).
See supra note 32.
See Kauper, supranote I (discussing the effects of the 1955 Report).
NEAL REPORT, supra note 29, at 13892.
Id.
SHENEFIELD REPORT, supra note 31, at 157.

212. STIGLER REPORT, supra note 30, at 15936.
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Influence is especially likely when, as happened with the 1969 Kirkpatrick Report, a
report is published just in time for a new President to decide to appoint the principal
author to lead an agency through a process of reform. 2 13 More typically, reports tend to
be issued toward the end of the first term of a President who may (Eisenhower) or may
not (Johnson and Carter) be reelected. The AMC Report is scheduled to be published 18
months before a new president will be elected, which cannot be viewed as auspicious
timing.
As is inevitable in our common law system, the success of legal reform efforts may
also turn on the composition of the Supreme Court. The 1955 Report was published
shortly after Earl Warren replaced Fred Vinson as Chief Justice and shortly before Justice
Brennan succeeded Justice Minton (October 1956) and Justice White succeeded Justice
Whittaker (April 1962). All three Justices cast reliably liberal votes in antitrust cases, and
adding them to a Court already boasting Justices Black, Douglas, and Clark virtually
guaranteed that the pendulum would swing toward more aggressive interpretations of the
statutes-regardless of the recommendations in the 1955 Report. 2 14 The 1979 Shenefield
Report's call for expansion of the attempted monopolization offense was received by a
Court (with Chief Justice Burger and Justices Stewart, Blackmun, Powell, and Rehnquist)
that was unlikely to give it a warm reception-and subsequent appointments, especially
the replacing of Justices Brennan and Marshall by Justices Souter and Thomas, made it
even less likely to be receptive. As Shenefield Commission member Maxwell M. Blecher
observed with some exaggeration for effect, "Since 1979 antitrust has continued to be
[of] declining concern and the fabric of the law has been eviscerated, so how could the
2 15
Report have made a difference?"
Part of the problem is that modernization commissions, whatever their title or
charge, are all backward-looking. The Neal Report's call for deconcentration was issued,
for instance, just as the academic support for the position was beginning to unravel (and,
if anything, may have stimulated efforts to unravel that support). Attempts to peer into
the future, however well-meaning, end with participants studying rearview mirrors. The
point is most astringently made by Bill Baxter:
The tendency of a group that gets together as a sort of loose super-legislature,
as the 1955 Attorney General's Committee did, is to ossify things-not even as
of 1955, but as of the date the dominant group went through college. That's
213. The classic example of a commission sending one of its members on to an important position is
provided by the ABA's report on the FTC. That report offered both a searing critique and a new vision for the
FTC. See Timothy J. Muris, Robert Pitofsky: PublicServant and Scholar, 52 CASE W. RES. L. REV. 25 (2001).
Its recommendations were implemented when the Chairman of the Commission, Miles Kirkpatrick, was
appointed Chairman of the FTC and brought the counsel of the commission, Robert Pitofsky, into the agency as
Director of the Bureau of Consumer Protection (later to become a Commissioner and eventually Chairman). Id.;
Calkins, OrganizedBar, supra note 109, at 409 (same); Richard A. Posner, The Federal Trade Commission: A
Retrospective, 72 ANTITRUST L.J. 761, 762-64 (2005) (describing commission and his role on it). Of course, the
Stigler Report proves that mere timely publication does not guarantee a warm reception.
214. See, e.g., FTC v. Proctor & Gamble Co., 386 U.S. 568 (1967) (Justices Black, Brennan, Clark, and
Douglas, and Chief Justice Warren voting to support the government); United States v. Grinnell Corp., 384 U.S.
563 (1966) (same); United States v. Von's Grocery, 384 U.S. 270 (1966) (same); At]. Refining Co. v. FTC, 381
U.S. 357 (1965) (same); United States v. Cont'l Can Co., 378 U.S. 441 (1964) (same).
215. E-mail from Maxwell M. Blecher, Shenefield Commission member, to Stephen Calkins, Professor of
Law, Wayne State University (Mar. 18, 2005) (on file with author).
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what happened in 1955. It tended to ossify the Chamberlinian view of the world
2 16
much longer than I think was really necessary.
When the backward-looking tendency of these groups is added to the very real
possibility that their recommendations may stimulate a negative reaction (as happened
most famously after the Neal Report), it should not be surprising to find the 1955 Report
endorsing a broad rule of reason shortly before antitrust swung in favor of per se rules, or
the Neal Report calling for deconcentration not too long before that movement fizzled
out, or the Shenefield Report promoting no-conduct monopoly laws in what can now be
seen as the last gasp of that movement. Modernization reports do not easily move things
forward.
C. Recommendations
Giving advice is always tricky. Each situation is different. Special constraints may
apply; an example may prove an exception rather than part of a pattern. With caution,
therefore, the following observations-some of which are more immediately useful than
others-are offered.
1. Proceduraland Remedial Changes are Relatively Easy to Accomplish
The striking successes of antitrust commissions have not been on matters of
substance, but rather on matters of procedure and remedy. The 1955 Report led quickly to
a federal statute of limitations, to a government right to recover single damages, to
government access to pre-complaint discovery, to increased fines, and, a little later, to
Civil Investigative Demand authority. 2 17 The call of the Neal and Stigler Reports to limit
the length of government decrees was eventually heeded, as were the calls by one or the
other report to require premerger notification, increase penalties, and repeal the
Expediting Act. 218 The Shenefield Report led to the Antitrust Procedural Improvements
Act of 1980 and provided important encouragement to federal judges to manage
trials-including the massive AT&T trial-effectively. 219 These accomplishments stand in
stark contrast to the uneven record of more substantive recommendations.
It is not surprising that procedure is easier to influence than substance. Congress is
more likely to defer to experts about procedural rules of uncertain effect than about
substantive rules with obvious consequences. Even though procedure can be critical to
outcomes, it does not seem as important. Similarly, courts may be more willing to listen

216. Panel Discussion, 54 ANTITRUST L.J. 31, 34 (1985). Baxter's comment came after he had remarked, in
response to Fred Rowe's salute to the "historic achievement" of the 1955 Report, Frederick M. Rowe, Antitrust
in Transition: A Policy in Search of Itself, 54 ANTITRUST L.J. 5, 5 (1985), that he viewed the 1955 Report as a
"colossal failure" that "failed totally to lead us anywhere," William F. Baxter, Antitrust: A Policy in Search of
Itself 54 ANTITRUST L.J. 15, 15 (1985). During subsequent debate, Rowe wondered how Baxter could be so
critical of the 1955 Report when he had helped author the Neal Report, to which Baxter replied that subsequent

experience had led him to change his opinion. "I have never seen that as a total demonstration of moral
inferiority, to change one's opinions." Id. at 33.
217. See 1955 REPORT, supra note 28.
218. See NEAL REPORT, supra note 29; STIGLER REPORT, supra note 30.
219. See SHENEFIELD REPORT, supra note 31. Note also the ICPAC Report's successful recommendation of

a new international commission. See infra note 225.
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to suggestions about managing cases than about the wisdom of departing from perceived
Supreme Court precedents.
2. InfluencingAgencies
Asking courts to change the law they are applying is fighting an uphill battle.
Asking Congress to change substantive law, especially law as old as the Sherman and
Clayton Acts, is asking a great deal. Attempting to influence a government agency is
more realistic, especially because agency leadership can change so quickly. The classic
example of this came when new FTC Chairman Miles Kirkpatrick implemented the
sweeping changes advocated by the ABA Report prepared under the leadership of the
same Miles Kirkpatrick. The Neal Report, which failed to influence many court
interpretations of antitrust laws, may have succeeded in encouraging the antitrust
agencies to attempt more ambitious attacks on industry concentration. The Neal Report
and the Stigler Report successfully encouraged the agencies to shorten the length of
orders. This is not to suggest that efforts to influence agencies always succeed-the 1955
Report's call for FTC restraint in enforcing the Robinson-Patman Act failed
spectacularly. However, there is reason to be optimistic that agencies will pay attention to
recommendations and consider implementing them.
3. Be Patient
It is sobering to note how regularly antitrust reports reiterate the same points. Both
the 1955 Report and the Neal Report called for repeal of the Miller-Tydings Act; the
1955 Report and the Stigler Report called for increased penalties; the Neal and Stigler
Reports called for reducing the length of decrees; all three reports called for major
changes in price discrimination law; each of the Neal, Stigler, and the Shenefield Reports
called for deregulation; and each of the 1955, Stigler, and Shenefield Reports called for
cutting back on antitrust exemptions and immunities. Now the AMC plans to address,
among other things, antitrust penalties, price discrimination, and exemptions and
immunities.
In part, the lesson is that some changes, such as eliminating exemptions, are
difficult. However, the lesson is also that it takes time for a sufficient consensus to build
for change. Reviewing the many ways in which the law is now consistent with the views
of the drafters of the 1955 Report and (in part) the Neal and Stigler Reports, one is struck
by the length of time between the report and the change in the law. These lags make
proof of causation problematic. 220 Those lags suggest the possibility that the evolution of

220. For yet another example, consider the foreign reach of Sherman Act jurisdiction, which is in
substantial harmony with the 1955 Report, thanks to a long and winding road the direction of which may (or
may not) have been substantially informed by the Report. Compare Foreign Trade Antitrust Improvements Act,
15 U.S.C. § 6a (1994), and F. Hoffman-La Roche Ltd. v. Empagran S.A., 542 U.S. 155 (2004), with 1955
REPORT, supra note 28, at 76; see also Kauper, supra note 1, at 1889-90 (stating that the 1955 Report embraced
the concept of extraterritoriality varying very little from today's principle that United States and foreign firms
are subject to the jurisdiction of the Sherman Act if there are substantial "anticompetitive effects"). Important
Sherman Act foreign jurisdiction cases include Timberlane Lumber Co. v. Bank of Am., N.T. & S.A., 549 F.2d
597, 609 (9th Cir. 1976) (citing 1955 Report); Pac. Seafarers, Inc. v. Pac. Far E. Line, Inc., 404 F.2d 804, 816
(D.C. Cir. 1969) (citing 1955 Report).
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a general consensus takes time.
Evolution of a general consensus does matter. For instance, although price
discrimination can be portrayed as a great failing of several antitrust reports, it also can
be seen as a success. Today neither Republican nor Democratic federal or state antitrust
enforcers bring more than a de minimis number of cases, and private suits are
substantially limited by, among other things, the requirement of proving antitrust
injury. 221 Similarly, evolution of the general consensus about the dangers of maximum
resale price maintenance made it easier for the Supreme Court to change direction on this
issue. 222 An antitrust report can make a difference either directly, by influencing
legislatures or courts, or indirectly, by patiently contributing to the evolution of a general
consensus.
4. It is Beneficial to be Aligned with the Government
Thoroughly external reports are just that: external. A government report is more
official and, as such, receives more attention. The Neal and Stigler Reports were classic
external reports: agency officials had no trouble ignoring the latter, courts had no trouble
ignoring both of them, and Congress had no trouble ignoring (when not condemning)
parts of both. In contrast, the Supreme Court justified its requirement of mens rea in
criminal Sherman Act cases by noting that "those charged with enforcing the Act" had
recognized the problem of criminal enforcement of such a vague statute, relying on the
1955 Report and the DOJ's response thereto. 223 When Judge Greene relied upon the
Shenefield Report to refuse in part the DOJ's request for delay, he noted that the
commission had been "chaired by the now Associate Attorney General. '224 The
legislative procedural successes that followed the 1955 Report and the Shenefield Report
must have been helped by the sense that the recommendations bore the approval of
22 5
important government officials.
5. It Helps to Have InfluentialAlumni
Although this lesson offers scant help to the AMC, there is no doubt that a report is
more likely to enjoy attention if its authors ascend to government positions of
prominence. John Shenefield's position in the DOJ helped embolden Judge Greene to
rely on his report. The most frequent citer of the 1955 Report has been Justice (and
former Judge) Stevens. 226 Another leading source of judicial citations was co-chairman
221.

J. Truett Payne Co. v. Chrysler Motors Corp., 451 U.S. 557 (1981).

222. State Oil Co. v. Khan, 522 U.S. 3 (1997) (agreeing with amicus brief by the United States and the FTC
chaired by Robert Pitofsky).
223. United States v. U.S. Gypsum Co., 438 U.S. 422, 439-40 (1978).
224. United States v. Am. Tel. & Tel. Co., 88 F.R.D. 47, 50 n.10 (D.D.C. 1980).
225. One can also see this effect in the success of the ICPAC REPORT, supra note 31. That report's

recommendation of an International Competition Network (ICN) was quickly endorsed by the heads of antitrust
at the DOJ and in Europe, and an important vehicle for working to share information and establish best
practices was established. See Joel 1.Klein, Assistant Attorney Gen., Antitrust Div., U.S. Dep't of Justice, Time
for a Global Competition Initiative?, Remarks at the EC Merger Control 10th Anniversary Conference,
Bnissels, Belgium (Sept. 14, 2000), available at http://www.usdoj.gov/atr/public/speeches/6486.pdf (endorsing
proposal); ICN Roundtable, 17 ANTITRUST 33 (2002) (interview with ICN leaders).

226. See, e.g., Texaco, Inc. v. Hasbrouck, 496 U.S. 543 (1990) (Stevens, J.); Brooke Group Ltd. v. Brown
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and later Ninth Circuit Court of Appeals Judge Barnes. 227 Beyond the citations for which
they are personally responsible, their well-known interest in the report made it more
likely that advocates would cite the report in briefs-which made it easier for other judges
228
to cite the report.
6. Engage in Some Public Relations Work
An unread report cannot make much of a difference. The 1955 Report far outshone
any of its successors in the triumphalism of its publication. The two secret reports did not
even try to attract attention. The Shenefield Report was prepared through a public
process, was formally released, and attracted the attention of the organized bar, yet still
failed to achieve anything near the attention given the 1955 Report. The AMC, fully
employing the Internet, is proceeding in the most public fashion yet, and it has attempted
fully to engage the organized bar. How close it can come to the 1955 standard remains to
be seen.
7. Dissents Matter
As AMC Commissioner Donald Kempf observed during an early meeting, "some of
the most enduring outcomes [from prior commissions] have been the product of the
dissents." 229 Robert Bork's biting dissent from the Neal Report has been cited with
regularity both in its original form and as developed and expanded in his Antitrust
Paradox.230 If dissents are important because they can influence thinking, they are also
& Williamson Tobacco Corp., 509 U.S. 209, 252 n.14 (1993) (Stevens, J., dissenting); Nat'l Soc'y of Prof'l
Eng'rs v. United States, 435 U.S. 679 (1978) (Stevens, J.); Kearney & Trecker Corp. v. Giddings & Lewis, Inc.,
452 F.2d 579, 598 n.48 (7th Cir. 1971) (Stevens, J.).
227. See, e.g., Foremost Int'l Tours, Inc. v. Qantas Airways Ltd., 525 F.2d 281, 284 (9th Cir. 1975) (citing
1995 Report); Rex Chainbelt Inc. v. Harco Prods., Inc., 512 F.2d 993, 1004 (9th Cir. 1975) (same); Sunkist
Growers, Inc. v. Winckler & Smith Citrus Prods. Co., 284 F.2d 1, 22 (9th Cir. 1960) (same); Flintkote Co. v.
Lysfjord, 246 F.2d 368, 377 (9th Cir. 1957) (same). Judge Barnes addressed the issue in Flintkote:
It is with reluctance that the writer of this opinion makes reference to published statements for
which he was, to a greater or lesser degree, partially responsible. It is comparable, but not parallel,
to a judge citing a Law Review Article he had previously written, whether while on or off the
bench. Yet such action has most respectable precedent and authority.
Id. at 377 n.3.
Commissioner Charles E. Wiggins dissented from many of the Shenefield Report's more controversial
recommendations, see SHENEFIELD REPORT, supra note 3 1, at 401, 403, and, as determined by a LEXIS search
of "commission for the review of antitrust and wiggins," refrained from citing the report during his subsequent
service on the Ninth Circuit.
228. In contrast, Neal Report alumni who went on to prominent positions in the government include Robert
Bork, who dissented, and William F. Baxter, who later regretted that he had not. The Stigler Report alumnus
who achieved a high government position is Richard Posner, but he did not go on the bench until 1981, long
after he had published extensive thoughts about the issues addressed in that report that interested him.
229. Antitrust
Modernization
Commission,
Public
Meeting
(Jan.
13,
2005),
http://www.amc.gov/pdf/meetings/transcript050l13.pdf ("If you look back at some of the dissents, and some of
those are the ones that at the end of the day, the strength of their intellectual power prevailed and they have
become what is currently prevailing antitrust law.").
230. See, e.g., AREEDA ET AL., supra note 120, at 419 (quoting excerpts from the Neal Report and Bork
dissent); C. Paul Rogers, The Limited Casefor an Efficiency Defense in Horizontal Mergers, 58 TuL. L. REv.
503, 515 n.49 (1983) (citing Bork on merger motivation); Aaron S. Edlin, Stopping Above-Cost Predatory
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important because they can weaken the strength of a recommendation. This was the
observation of AMC Commissioner Jonathan M. Jacobson, who referred to "the
likelihood that the courts will take a divided opinion by this commission on these issues
quite lightly." 23 1 The controversial parts of the Neal Report were controversial in part
because they were attacked so vigorously in dissents and by the Stigler Report, and
whatever momentum the Shenefield Report's recommendations on attempted
monopolization might have enjoyed probably was lessened by the internal attacks
thereon.
8. Enjoy the Human Partof the Experience
Commissions bring people together. That can result in good things for those bodies,
for the issues being addressed-and for the individuals. Two examples emerge from the
reports reviewed above. Well-known antitrust scholars Eleanor Fox and Lawrence
Sullivan first met at the opening session of the Shenefield Commission, on which they
served as the two academics. They agreed on most matters of principle, and the
experience of working together led to their co-authoring a casebook and multiple
articles. 232 On the opposite end of the political spectrum, Richard Posner had just entered
academia at Stanford in the fall of 1968 when Aaron Director arranged for him to serve
on the Stigler Task Force. As Posner has observed, "That year I learned about the
Chicago approach to antitrust. ' 233 Fall 1969 saw him move to the University of
Chicago, 234 and the rest is history.
IV.CONCLUSION

While the Antitrust Modernization Commission continues its work, this Article
looked back at the landmark 1955 Attorney General's Report and at three successor
reports: the Neal, Stigler, and Shenefield Reports. Each made its own, sometimes
surprising, contribution. At this point in history, there is little hope of duplicating the
1955 experience; indeed, the challenge confronting any group crafting one of these
reports is daunting. Chances of success are greatest for procedural and remedial changes

Pricing,I II YALE L.J. 941, 951 n.37 (2002) (citing Bork on markets tending to efficient structures).
231. Antitrust
Modernization
Comm'n,
Public
Meeting
159
(Jan.
13,
2005),
http://www.amc.gov/pdf/meetings/transcript050ll3.pdf (questioning the wisdom of addressing an issue on
which "getting a consensus.., is going to be a struggle").
232. Eleanor M. Fox, Retirement of Lawrence Sullivan, 79 CAL. L. REv. 1222, 1223 (1991).
233. Steve Kurtz, Sex, Economics, and Other Legal Matters, REASON ONLINE, Apr. 2001,
http://reason.com/OI04/int.sk.sex.shtml.
Aaron Director had retired. He was living near Stanford and had an office in the Stanford Law
School. I recognized the name when I started teaching at Stanford in 1968, and I went into his
office and introduced myself. I became very friendly with him. Then in that spring quarter,
George Stigler visited Stanford, and through Aaron I became very friendly with George. Through
Aaron Director I was put on a task force on antitrust policy for the president-elect, the infamous
Nixon. The task force was headed by George Stigler, and Ronald Coase was one of the members.
I met Milton shortly afterwards. That year I learned about the Chicago approach to antitrust.
Id.
234. Posner's
curriculum
vitae
http://home.uchicago.edu/-rposner/.
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and for recommendations intended to influence agencies rather than courts. Public
relations can make a difference. Influence may well depend on things over which the
group has little control, such as whether government actors who happen to be in power
when a report is filed are prepared to support its recommendations, and whether members
of the group go on to positions in which they can promote its recommendations. Finally,
it is important to be patient-changes may take a long time-and to enjoy the human part
of the experience, which can prove as important as anything else.

